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INTRODUCTION 


The Delaware Criminal Code had its beginning in the 
early 1950’s when the American Law Institute of Philadelphia, 
Pennsylvania, commenced work on the Model Penal Code, a 
major attempt to rethink the American substantive criminal 
law. The Model Penal Code was published in final form in 1962 
and has served as the basis for criminal law reform in a large 
number of jurisdictions including New York, Pennsylvania, 
Illinois, Michigan and Hawaii. As part of this criminal law 
reform movement, the late Governor Charles L. Terry, Jr., 
appointed the Governor’s Committee for Revision of the 
Criminal Law to study the need for criminal law reform in 
Delaware and to produce a draft of a new criminal code. 

The criminal law of Delaware consisted at that time of a 
large number of unconnected criminal statutes. The offenses 
were not codified, and the sections defining them were phrased 
in widely different styles of language. Penalties were incon- 
sistent, language was archaic and worst of all, many offenses 
were left to be defined by the common law without any statu- 
tory assistance. General principles of criminal liability, such 
as definitions of the requisite states of mind for criminal guilt 
and defenses to criminal prosecution, were also left to com- 
mon-law development. Thus, the Governor’s Committee soon 
recognized that it was necessary to embark on a full scale re- 
codification and revision of the criminal law of Delaware. 

The members of the Governor’s Committee were all mem- 
bers of the Bar from various parts of the state, some repre- 
senting prosecution interests and some representing defense. 
They were as follows : 

Bruce M. Stargatt, Esquire, Chairman, Wilmington 

E. Norman Veasey, Esquire, Co-chairman, Wilmington 

A. Dean Betts, Esquire, Georgetown 

0. Francis Biondi, Esquire, Wilmington 

Henry Horsey, Esquire, Dover 

James F. Kelleher, Esquire, Wilmington 

Jackson W. Raysor, Esquire, Georgetown 
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Harold C. Schmittinger, Esquire, Dover 
N. Maxson Terry, Esquire, Dover 

Chancellor William Duffy was a member of the Committee 
through all but the final stages of its deliberations, when his 
new judicial assignment made it impossible for him to partici- 
pate further. The Committee retained as its Reporter Frank 
B. Baldwin, III, Assistant Professor of Law at the University 
of Pennsylvania Law School and later acting Associate Pro- 
fessor of Law at the University of California, Davis, Cali- 
fornia. In addition, Victor F. Battaglia, Esquire, of Wilming- 
ton served as consultant to the Committee. 

The Committee published the proposed Delaware Crim- 
inal Code in 1967. With minor modifications, it was introduced 
in the House of Representatives in December 1967 as House 
Bill No. 437. Eight public hearings were held on the Code. 
During these hearings, it became evident that certain further 
revisions were necessary to secure passage, and a small volun- 
teer committee set out to revise the Code so that it would be 
acceptable legislation. The volunteer committee consisted of 
the following persons: 

W. Laird Stabler, Jr. (Attorney General) 

E. Norman Veasey, Esquire 
Senator Michael N. Castle (Esquire) 

Jerome O. Herlihy, Esquire 
Victor F. Battaglia, Esquire 
Stephen Karlsen, Esquire 
Bruce M. Stargatt, Esquire 

The Code was reintroduced as Senate Bill No. 356 in 
May, 1971, was finally passed by both houses and received the 
Governor’s approval on July 6, 1972. The changes that were 
made in the proposed Code were primarily to increase certain 
penalties, to include certain specific offenses which had been 
omitted as unnecessary in view of the definition of other of- 
fenses in the proposed Code and to introduce other changes 
which were thought to be in the interest of improved law en- 
forcement. 
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After passage of the Code, a new committee was estab- 
lished to supervise revision and updating of the commentary 
on the Code and to arrange for publication and dissemination 
of the Code in its final form. The new committee was as fol- 
lows : 

The Honorable Joseph T. Walsh, Chairman 

The Honorable William T. Quillen 

Jerome 0. Herlihy, Esquire 

Richard Allen Paul, Esquire 

Bernard Balick, Esquire 

Morton R. Kimmel, Esquire 

Bruce M. Stargatt, Esquire 

E. Norman Veasey, Esquire 

Victor F. Battaglia, Esquire 

Alfred J. Lindh, Esquire 

Arlen B. Mekler, Esquire 

Again the committee retained Mr. Baldwin to revise the com- 
mentary, and the commentary in its present form represents, 
in large part, his scholarly and thoughtful approach. 

The new Criminal Code presents an important challenge 
to the Bench, the Bar and law enforcement agencies. It will 
require much new learning, because many of its concepts are 
vastly different from the former law. Nevertheless, it also 
provides an opportunity for improved law enforcement and 
for improved public understanding of the provisions of the 
law. Most important, it places Delaware in that growing group 
of jurisdictions with a modern criminal code, hopefully ade- 
quate to meet the demands of the present era. 

Joseph T. Walsh 

Associate Judge, Superior Court 

Chairman 
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Delaware Criminal Code 

CHAPTER 1 

INTRODUCTORY PROVISIONS 
§101. Short title. 

Part 1 of this title shall be known as the Delaware Crim- 
inal Code. 


COMMENTARY ON § 101 

The previous criminal law of Delaware consisted of a 
number of statutory provisions of fairly ancient origin in 
Title 11 of the Delaware Code, supplemented by an extensive 
common law of crimes and criminal legislation appearing in 
other parts of the Delaware Code. The Delaware Criminal 
Code is intended to be a codification of all of the criminal 
law of the State of Delaware formerly appearing in Title 11 
or formerly defined by the common law. In addition, it is 
intended to define many of the defenses to such crimes and 
many of the rules of evidence applicable to proving and de- 
fending a criminal case. However, while no conduct hereafter 
constitutes a crime unless it is defined by a statute or a mu- 
nicipal or county ordinance \ this Criminal Code does not 
exclude the use of defenses previously existing at common 
law but not codified herein, unless the use of such a defense 
would be inconsistent with the plain language or purposes 
of this Criminal Code, and it does not contain all of the 
rules of evidence applicable in criminal cases. Nor does it 
attempt to codify criminal offenses appearing in other parts 
of the Delaware Code, including drug offenses, motor vehicle 
offenses and many regulatory offenses. 

The Delaware Criminal Code is a uniform body of crimi- 
nal laws, partaking of a common style and common defini- 
tions and principles of construction. It is expressly made ap- 
plicable, where relevant, to offenses defined elsewhere in the 
Delaware Code. 1 2 


1. See § 202. 

2. See § 103(2). 


1 



§ 102 


Delaware Criminal Code 


In many of its parts, the Delaware Criminal Code is 
patterned on the New York Penal Law, adopted in 1965 and 
effected in 1967, as well as on the American Law Institute’s 
Model Penal Code. Other modern criminal codes, based on the 
same sources, particularly the Model Penal Code, have been 
proposed or adopted in Hawaii, Illinois, Michigan and Penn- 
sylvania. 

§102. Applicability to offenses committed prior to effec- 
tive date. 

(1) Except as provided in subsections (2) and (3) of 
this section, this Criminal Code does not apply to offenses 
committed prior to its effective date. Prosecutions for of- 
fenses committed prior to its effective date shall be governed 
by the prior law, which is continued in effect for that pur- 
pose, as if this Criminal Code were not in force. For the pur- 
pose of this section, an offense was committed prior to the 
effective date of this Criminal Code if any of the elements of 
the offense occurred prior thereto. 

(2) In any case pending on or commenced after the ef- 
fective date of this Criminal Code, involving an offense com- 
mitted prior to that date: 

(a) Procedural provisions of this Criminal Code 
shall govern, insofar as they are justly applicable and 
their applicability does not introduce confusion, delay, 
or manifest injustice; 

(b) Provisions of this Criminal Code according a 
defense or mitigation shall apply, with the consent of 
the defendant. 

(3) Provisions of this Criminal Code governing the 
treatment and the release or discharge of prisoners, proba- 
tioners, and parolees shall apply to persons under sentence 
for offenses committed prior to the effective date of this 
Criminal Code, except that the minimum or maximum period 
of their detention or supervision shall in no case be increased, 
nor shall the provisions of this Criminal Code affect the sub- 
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§ 102 


stantive or procedural validity of any judgment of conviction 
entered prior to the effective date of this Criminal Code, re- 
gardless of the fact that appeal time has not run or that an 
appeal is pending. 

CROSS-REFERENCES 
element of an offense § 232 
effective date is July 1, 1973 

COMMENTARY ON § 102 

In general this Criminal Code does not apply to offenses 
committed prior to its effective date. Subsection (1) contains 
a saving clause which keeps the prior law in effect to cover 
crimes committed prior to the effective date. 

Subsection (2) permits application, in trials after the 
effective date of the Code, of procedural provisions of the 
new Code to offenses committed prior to the effective date. 
These include the provisions on burden of proof (§§ 301-08) 
and the procedures relating to the defense of mental disease 
or mental defect (§§ 402-06). Applicability of such provi- 
sions is limited to cases where they will not introduce con- 
fusion, delay, or manifest injustice. The question of appli- 
cability would be decided by the Court, subject to the same 
sort of review as evidentiary rulings. It also permits use of 
defenses and mitigations provided in the Code to offenses 
committed prior to its effective date, with the consent of the 
defendant. The policy behind this provision is humanitarian. 
In enacting a defense, the Legislature has determined that 
certain conduct is not criminal, or is justifiable or excusable. 
That conduct should not be penalized after such a decision 
is made even though technically it occurred before the effec- 
tive date of the decision. This is, of course, quite a different 
matter from enacting retroactive offenses, which would be 
unconstitutional. 

Subsection (3) applies the provisions of this Criminal 
Code to treatment, release, and discharge of prisoners and to 
probation of persons sentenced for crimes committed prior 
to its effective date. Any other rule would create great ad- 
ministrative difficulties. The subsection specifies, however, 
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that minimum and maximum periods may not be increased. 
It also makes clear that the Code may not be used to attack 
the procedural or substantive validity of any judgment of 
conviction entered prior to the effective date of the Code, 
regardless of the fact that appeal time has not run or that 
an appeal is pending. If prior convictions were to be opened 
to attack on the basis of the Code, an intolerable burden would 
be placed on the prosecution and the Courts. 

§103. Applicability to offenses committed after effective 
date. 


(1) The provisions of this Criminal Code establish the 
criminal law of Delaware and govern the construction of and 
punishment for any offense set forth herein committed after 
the effective date thereof, as well as the construction and ap- 
plication of any defense to a prosecution for such an offense. 

(2) Unless otherwise expressly provided, or unless the 
context otherwise requires, the provisions of this Criminal 
Code govern the construction of any offense defined in a stat- 
ute other than this Criminal Code and committed after the 
effective date thereof, as well as the construction and appli- 
cation of any defense to a prosecution for such an offense. 

CROSS-REFERENCES 
effective date is April 1, 1973 
all offenses defined by statute § 202 

COMMENTARY ON § 103 

This section plainly states that this Criminal Code con- 
stitutes the criminal law of Delaware and is applicable to all 
offenses committed after its effective date as well as to de- 
fenses to prosecution after such date. It also makes the Crim- 
inal Code applicable, unless otherwise expressly provided or 
inconsistent with a clear legislative purpose, to criminal of- 
fenses defined in other titles of the Delaware Code. This 
would, for example, make the requirement in all cases of a 
voluntary act or the omission to perform an act which the 
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§ 103 


defendant is physically capable of performing (see § 242) 
applicable to the multitude of criminal offenses to be found 
throughout the Delaware Code. 1 There is no intention, how- 
ever, to deprive offenses created by other parts of the Code 
of their vitality. It would have been impossible and inappro- 
priate to codify all regulatory offenses as part of the Crimi- 
nal Code. Moreover, their subject matter makes them more 
logically related to other parts of the Delaware Code. In the 
future, however, this Criminal Code will provide a logical 
framework within which to place newly defined offenses. 


1. As another example, this Criminal Code’s provisions relating to 
a defendant’s state of mind (see §§ 231, 251-55) are applicable to all 
criminal offenses. 
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GENERAL PROVISIONS 
CONCERNING OFFENSES 

§201. General purposes. 

The general purposes of the provisions of this Criminal 
Code are : 

(1) To proscribe conduct which unjustifiably and inex- 
cusably causes or threatens harm to individual or public inter- 
ests; 

(2) To give fair warning of the nature of the conduct 
proscribed and of the sentences authorized upon conviction; 

(3) To define the act or omission and the accompanying 
mental state which constitute each offense; 

(4) To differentiate upon reasonable grounds between 
serious and minor offenses and to prescribe proportionate pen- 
alties therefor; and 

(5) To insure the public safety by preventing the com- 
mission of offenses through the deterrent influence of the sen- 
tences authorized, the rehabilitation of those convicted, and 
their confinement when required in the interests of public pro- 
tection. 

COMMENTARY ON § 201 

This section is intended to assure that this Criminal Code 
will be construed by the Courts in such a way as to effectuate 
the declared purposes of the law. For this reason its general 
purposes are spelled out in some detail, following the practice 
of the Model Penal Code and other modern criminal legisla- 
tion. Section 201 should be read in conjunction with § 203 
which abolishes the former rule of strict construction and re- 
quires the provisions of the Criminal Code to be construed in 
accordance with the purposes of the law set forth in § 201. 

§202. All offenses defined by statute. 

(1) No conduct constitutes a criminal offense unless it is 
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made a criminal offense by this Criminal Code or by another 
law. 

(2) This section does not affect the power of a Court to 
punish for civil contempt or to employ any sanction autho- 
rized by law for the enforcement of an order or a civil judg- 
ment or decree. 

CROSS-REFERENCE 
criminal contempt § 1271 

COMMENTARY ON § 202 

Section 202 establishes the principle that after July 1, 
1973 all criminal offenses in Delaware are defined by statutory 
law, including municipal and county ordinances. Under the 
previous criminal law of Delaware, it was possible to prose- 
cute for “common-law crimes”, and important parts of the 
definition of many crimes were left to case law, although some 
attempt was made to define by statute all important crimes. 

The draftsmen of the Criminal Code expended consider- 
able effort to assure that no material form of criminal activity 
would escape definition, both by reviewing the Delaware case 
law and by comparing the provisions of the Criminal Code 
with other modern criminal legislation. The Criminal Code 
therefore deals with all known criminally dangerous results, 
except where a conscious decision was made to omit criminal 
liability for particular acts or where the conduct is covered 
elsewhere in the Delaware Code, and it deals with them in 
language thought to be broad enough to encompass new crim- 
inal methods. Of course, public attitudes about particular con- 
duct are subject to change, and in such an event the Criminal 
Code presents an ideal framework within which to enact fur- 
ther criminal legislation. 

Subsection (2) excludes from the coverage of this section 
a court’s power to punish for civil contempt or to enforce its 
orders, judgments, and decrees. Criminal contempt is codified 
in § 1271. 

§203. Principles of construction. 

The general rule that a penal statute is to be strictly con- 
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strued does not apply to this Criminal Code, but the provisions 
herein must be construed according to the fair import of their 
terms to promote justice and effect the purposes of the law, 
as stated in section 201 of this Criminal Code. 

COMMENTARY ON § 203 

This section abolishes the rule of strict construction, for- 
merly adhered to in criminal cases. The former rule required, 
for the protection of the innocent, that all penal statutes be 
strictly construed. While such a rule does provide some safe- 
guard, a construction which tends to effectuate the true pur- 
poses of the law will provide an equal safeguard, particularly 
where, as here, all of the criminal law is codified and its pur- 
poses can be ascertained from the Commentary. Moreover, 
substantial procedural safeguards and codified defenses are 
made available in this Criminal Code, and they are to be given 
a liberal construction. Thus the net result should not mate- 
rially differ from the former strict construction requirement. 
Section 203 should be read in conjunction with § 201, which 
sets forth the purposes of this Criminal Code. Abolition of the 
rule of strict construction is primarily intended to prevent 
hypertechnical construction of the provisions of this Criminal 
Code. It does not mean, of course, that new offenses can be 
created by court decision, or that constitutional objections 
based on ambiguity or the like are eliminated. 

The Commentary contained in this volume is intended to 
explain the provisions of the Criminal Code and to aid in in- 
terpreting them. It should be noted, however, that the lan- 
guage of the sections themselves was specifically enacted by 
the legislature and is the authoritative statement of the crim- 
inal law. 

§204. Territorial applicability. 

(1) Except as otherwise provided in this section a person 
may be convicted under the law of Delaware of an offense 
committed by his own conduct or by the conduct of another 
for which he is legally accountable if : 
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(a) Either the conduct or the result which is an ele- 
ment of the offense occurs within Delaware; or 

(b) Conduct occurring outside the State is sufficient 
under Delaware law to constitute a conspiracy to commit 
an offense within the State and an overt act in further- 
ance of the conspiracy occurs within the State; or 

(c) Conduct occurring within the State establishes 
complicity in the commission of, or an attempt, solicita- 
tion, or conspiracy to commit, an offense in another juris- 
diction which also is an offense under the law of Dela- 
ware; or 

(d) The offense consists of the omission to perform 
a legal duty imposed by Delaware law with respect to 
domicile, residence, or a relationship to a person, thing, 
or transaction in the State; or 

(e) The offense is based on a statute of Delaware 
which expressly prohibits conduct outside the State, 
when the conduct bears a reasonable relation to a legiti- 
mate interest of this State and the defendant knows or 
should know that his conduct is likely to affect that in- 
terest. 

(2) Paragraph (1) (a) does not apply when causing a 
particular result is an element of an offense and the result is 
caused by conduct occurring outside Delaware which would 
not constitute an offense if the result had occurred in the 
same place, unless the defendant intentionally, knowingly, or 
recklessly caused the result within Delaware. 

(3) When the offense is homicide, either the death of the 
victim or the bodily impact causing death constitutes a “re- 
sult” within the meaning of paragraph (1) (a) and if the 
body of a homicide victim is found within this State it is pre- 
sumed that the result occurred within the State. 

CROSS-REFERENCES 
effect of presumptions § 306 
voluntary act or omission §§ 242-43 
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COMMENTARY ON § 204 

This section makes the Criminal Code applicable to crim- 
inal conduct and results which occur in Delaware, to con- 
spiracies conceived outside the State but evidenced by an 
overt act within the State, to conduct within the State leading 
to an offense in another jurisdiction which is also an offense 
in Delaware, to a criminal omission to perform an act re- 
quired by Delaware law 1 and to any out-of-state conduct 
which is expressly made criminal as such by Delaware law, 
provided that law is within the legislative jurisdiction of 
Delaware. 

While the intention of the section is to extend Delaware’s 
criminal jurisdiction as widely as it constitutionally may be 
extended, it would be unwise to attempt to cover conduct 
which unintentionally produces a result in Delaware, at least 
when the result would have been lawful had it occurred where 
it was intended to occur. Therefore, subsection (2) exempts 
such conduct. If conduct is not criminal where it occurs, there 
must be proof of intentional, knowing, or reckless causation 
of a prohibited result in Delaware before that result is pun- 
ishable in Delaware. 

Subsection (3) provides a special rule for homicide cases. 
Either death or a death-causing bodily impact constitutes a 
prohibited result if it occurs in Delaware. Moreover, if a dead 
body is found in Delaware, it is presumed that the result, 
death, occurred within the State. 

§205. Time limitations. 

(1) A prosecution for murder may be commenced at any 
time. 

(2) Except as otherwise provided in this section, prosecu- 
tions for other offenses are subject to the following periods 
of limitation : 


1. Examples would be a criminal omission to file a tax return re- 
quired by Delaware law and certain forms of endangering the welfare 
of a child. (§ 1102). 
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(a) A prosecution for any felony except murder 
must be commenced within five years after it is com- 
mitted; 

(b) A prosecution for a class A misdemeanor must 
be commenced within three years after it is committed; 

(c) A prosecution for a class B misdemeanor, a class 
C misdemeanor, or a violation must be commenced within 
two years after it is committed. 

(3) If the period prescribed by subsection (2) has ex- 
pired, a prosecution for any offense in which the accused’s 
acts include or constitute forgery, fraud, breach of fiduciary 
duty, or actively concealed theft or misapplication of property 
by an employee, pledgee, bailee, or fiduciary may be com- 
menced within two years after discovery of the offense has 
been made or should have been made in the exercise of ordi- 
nary diligence by an aggrieved party or by an authorized 
agent, fiduciary, guardian, personal representative, or parent 
(in the case of an infant) of an aggrieved party who is him- 
self not a party to the offense. In no case shall this provision 
extend the period of limitation otherwise applicable by more 
than an additional three years beyond the period specified in 
subsection (2) of this section. 

(4) If the period prescribed by subsection (2) has ex- 
pired, a prosecution for any offense based upon misconduct in 
office by a public officer or employee may be commenced at any 
time when the defendant is in public office or employment or 
within two years thereafter. In no case shall this provision 
extend the period of limitation otherwise applicable by more 
than an additional three years beyond the period specified in 
subsection (2) of this section. 

(5) An offense is committed either when every element 
occurs, or, if a legislative purpose to prohibit a continuing 
course of conduct plainly appears, at the time when the course 
of conduct or the defendant’s complicity therein is termi- 
nated. Time starts to run on the day after the offense is com- 
mitted. 
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(6) For purposes of this section a prosecution is com- 
menced when either an indictment is found or an information 
is filed. 

( 7 ) The period of limitation does not run : 

(a) During any time when the accused is fleeing or 
hiding from justice so that his identity or whereabouts 
within or outside the State cannot be ascertained, despite 
a diligent search for him; or 

(b) During any time when a prosecution, including 
a prosecution under a defective indictment or informa- 
tion, against the accused for the same conduct has been 
commenced and is pending in this State. 

(8) In any prosecution in which the provisions of subsec- 
tion (3), (4), or (7) of this section are sought to be invoked 
to avoid the limitation period of subsection (2) the State must 
allege and prove the applicability of subsection (3), (4), or 
(7) as an element of the offense. 

CROSS-REFERENCE 
element of an offense § 232 

COMMENTARY ON § 205 

Several important policies underlie a statute of limita- 
tions in criminal cases. The most persuasive is the fact that 
after a certain time, evidence tending to prove or disprove 
criminal liability becomes stale. Witnesses die, move away, or 
forget, physical evidence disintegrates, and it becomes im- 
possible to ascertain what actually happened. Statutes of limi- 
tations may also be viewed as statutes of repose. Even a per- 
son who has committed a criminal act is entitled, after the 
passage of some time, to conduct his affairs on the assumption 
that they will not be disrupted by a criminal prosecution. This 
is particularly true in the case of someone who has ceased to 
engage in criminal activity and is leading a law-abiding life. 
These policies explain why, even when a time limitation is ex- 
tended by one of the provisions in section 205, an upper limit 
is set. 

Subsection (1) follows former Delaware law in providing 
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no time limitation on murder. 1 Here, the community’s justifi- 
able desire to require the murderer to pay for his act out- 
weighs the policies discussed above. 

Subsection (2) somewhat changes the former Delaware 
law. The time limitation for all felonies is set at five years, 
whereas former law set two years for all crimes except cap- 
ital offenses. Two years appeared to be unduly short, particu- 
larly where crimes of great seriousness were involved. Para- 
graph (2) (b) sets a three-year limitation on class A misde- 
meanors. The former law set a two-year maximum for all of- 
fenses other than murder, and this is retained for class B 
misdemeanors and violations. 

Subsection (3) is an innovation. It has frequently been 
the subject of complaint that the fact of fraudulent conceal- 
ment does not extend the statute of limitations. The time limit 
is extended by § 205 because of the difficulty of discovering 
the commission of such offenses. Where forgery, fraud, breach 
of fiduciary duty, or actively concealed theft or misapplication 
of property by an employee, pledgee, bailee, or fiduciary are 
involved, a prosecution within one year after discovery is al- 
lowed. In order to provide necessary safeguards, at most three 
years additional time is to be allowed, and the time starts 
running when discovery should have been made in the exercise 
of reasonable diligence. 

Subsection (4) deals with prosecution for offenses based 
on misconduct in office by a public officer or employee. The 
prosecution may be commenced at any time when he is in of- 
fice, or within two years thereafter, but again a maximum of 
three years over the normal limitation is imposed. Such a rule 
is necessitated by the special difficulties involved in discover- 
ing official misconduct. 

Subsection (5) states when the time limitation begins to 
run. Every element of the offense must have occurred, or, if 
continuing conduct is involved, the defendant’s complicity in 
the conduct must have been terminated. This is consistent with 
the former law stated in the case of State v. Cordrey. 2 


1. 11 Del. Code § 2901 (Repealed). 

2. 10 Terry (49 Del.) 281, 114 A. 2d 805 (Del. Super. Ct. 1955). 
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Subsection (6) states that a prosecution is commenced 
(thereby tolling the statute of limitations) whenever an in- 
dictment is found or an information filed. 

Paragraph (7) (a) restates a concept formerly employed 
in 11 Del. Code § 2093, which makes the period of limitation 
inapplicable to persons fleeing from justice. A person fleeing 
from justice is one who runs away, seeks to escape, or removes 
himself from a given place or circumstance in order to avoid 
detection. 3 It is irrelevant whether the defendant flees the 
State or not. The important point is whether he can be found 
with reasonable diligence. These case law standards are now 
set forth in the statute. Paragraph (7) (b) tolls the statute 
of limitations whenever a prosecution has been commenced 
and is pending in Delaware against the defendant for the 
same conduct, despite any defect in the prosecution. 

Subsection (8), consistently with § 232, makes it part 
of the prosecution's case to allege and prove the applicability 
of one of the provisions tolling the statute of limitations. This 
follows the present Delaware law. 

§206. Method of prosecution when conduct constitutes 
more than one offense. 

(1) When the same conduct of a defendant may establish 
the commission of more than one offense, the defendant may 
be prosecuted for each offense. The defendant’s liability for 
more than one offense may be considered by the jury when- 
ever the State’s case against him for each offense is estab- 
lished in accordance with the provisions of section 301 of this 
Criminal Code. He may not, however, be convicted of more 
than one offense if : 

(a) One offense is included in the other, as defined in 
subsection (2) of this section; or 

(b) One offense consists only of an attempt to com- 
mit the other; or 


3. State v. Fowler, 194 A. 2d 558 (Del. Super. Ct. 1963); see State 
v. McKenzie, 174 A.2d 318 (Del. Super. Ct. 1961). 
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(c) Inconsistent findings of fact are required to es- 
tablish the commission of the offenses. 

(2) A defendant may be convicted of an offense in- 
cluded in an offense charged in the indictment or informa- 
tion. An offense is so included when : 

(a) It is established by the proof of the same or less 
than all the facts required to establish the commission of 
the offense charged; or 

(b) It consists of an attempt to commit the offense 
charged or to commit an offense otherwise included 
therein; or 

(c) It involves the same result but differs from the 
offense charged only in the respect that a less serious in- 
jury or risk of injury to the same person, property, or 
public interest or a lesser kind of culpability suffices to 
establish its commission. 

(3) The Court is not obligated to charge the jury with 
respect to an included offense unless there is a rational basis 
in the evidence for a verdict acquitting the defendant of the 
offense charged and convicting him of the included offense. 

COMMENTARY ON § 206 

Subsection (1) permits the State’s case against the de- 
fendant to go to the jury on as many offenses as to which the 
State can meet its burden of making out a prima facie case as 
stated in § 301(1). The jury may convict him of as many 
offenses as he has committed unless one offense is included 
within the other (in which case the jury may find him guilty 
of either offense, but not both) , one offense consists only of an 
attempt to commit the other, or inconsistent findings of fact 
are required to establish the commission of the offenses. 

Subsection (2) provides a definition of included offenses. 
Paragraph (a) provides the standard definition. An offense is 
included within another if it is established by the same or less 
than all the facts required to establish the commission of the 
offense charged. Thus lewdness (§ 1341) is included within 
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indecent exposure (§ 768), for the former requires proof of 
less than all of the elements of the latter, the latter requiring 
actual exposure of the genital organs under circumstances 
which are likely to cause affront or alarm. Paragraph (b) 
adds offenses which constitute an attempt to commit the of- 
fense charged or an offense otherwise included in the offense 
charged. Thus attempted menacing and attempted robbery 
would be included within the crime of robbery, as would men- 
acing itself under paragraph (a). Finally, paragraph (c) is 
concerned with cases in which the included offense involves a 
less serious injury or risk of injury to the same person, prop- 
erty, or public interest or a lesser kind of culpability. Para- 
graph (c) differs from paragraph (a) in that, although the 
included offense must produce the same result as the inclusive 
offense, there may be some dissimilarity in the elements nec- 
essary to prove the offense. Therefore (a) would not strictly 
apply and (c) is needed to fill the gap. For example, crim- 
inally negligent homicide would probably not be included in 
murder under (a), because negligence is different in quality 
from intention. It would obviously be included under (c), be- 
cause the result is the same and only the required degree of 
culpability changes. 

Subsection (3) is consistent with former Delaware law. 
The jury need not be bothered with a charge on a lesser in- 
cluded offense unless there is a rational basis in the evidence 
for a verdict convicting the defendant of the lesser offense. 

§207. When prosecution is barred by former prosecution 
for the same offense. 

When a prosecution is for a violation of the same statu- 
tory provision and is based upon the same facts as a former 
prosecution, it is barred by the former prosecution under the 
following circumstances: 

(1) The former prosecution resulted in an acquittal 
which has not subsequently been set aside. There is an ac- 
quittal if the prosecution resulted in a finding of not guilty by 
the trier of fact or in a determination by the Court that there 
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was insufficient evidence to warrant a conviction. A finding of 
guilty of a lesser included offense is an acquittal of the greater 
inclusive offense, although the conviction is subsequently set 
aside. 

(2) The former prosecution was terminated, after the 
information had been filed or the indictment found, by a final 
order or judgment for the defendant, which has not been set 
aside, reversed, or vacated and which necessarily required a 
determination inconsistent with a fact or a legal proposition 
that must be established for conviction of the offense. 

(3) The former prosecution resulted in a conviction. 
There is a conviction if the prosecution resulted in a judgment 
of conviction which has not been reversed or vacated, a ver- 
dict of guilty which has not been set aside and which is ca- 
pable of supporting a judgment, or a plea of guilty or nolo 
contendere accepted by the Court. 

(4) The former prosecution was improperly terminated. 
Except as provided in this subsection, there is an improper 
termination of a prosecution if the termination is for reasons 
not amounting to an acquittal, and it takes place after the first 
witness is sworn but before verdict. Termination under any 
of the following circumstances is not improper : 

(a) The defendant consents to the termination or 
waives, by motion to dismiss or otherwise, his right to 
object to the termination. 

(b) The trial court declares a mistrial in accordance 
with law. 


COMMENTARY ON § 207 

Section 207 bars a new prosecution for a violation of the 
same statutory provision based upon the same facts as a 
former prosecution when there is an acquittal and when there 
is an unreversed conviction, as well as when there is a ter- 
mination by final order or judgment for the defendant which 
is necessarily conclusive of a fact which must be established 
for conviction. An improper termination is also conclusive, be- 
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cause the defendant has a right not to be harassed by re- 
peated prosecutions. Subsection (4) sets forth the circum- 
stances under which a termination is not improper. 

Subsection (1) states an important rule as to which there 
is some variance of opinion among the states. If the accused 
is found guilty of a lesser included offense, that is an auto- 
matic acquittal on the greater inclusive offense, and he may 
not later be tried or convicted for that greater offense, despite 
reversal of his conviction for the lesser offense. 1 This seems to 
follow from the fact that the jury has been unable to agree, 
for whatever reason, on the defendant’s guilt of the more 
serious offense. At that point, the defendant should be free 
from the threat of a renewed prosecution for that offense. If 
the defendant faces reprosecution for an offense of which he 
has been acquitted, he may be unfairly hampered in his deci- 
sion about whether to contest the validity of the conviction 
for the lesser offense. 

§208. When proiecution is barred by former prosecution 
for different offense. 

Although a prosecution is for a violation of a different 
statutory provision or is based on different facts, it is barred 
by a former prosecution in a Court having jurisdiction over 
the subject matter of the second prosecution under the follow- 
ing circumstances: 

(1) The former prosecution resulted in an acquittal 
which has not subsequently been set aside or in a conviction 
as defined in section 207 of this Criminal Code and the subse- 
quent prosecution is for : 

(a) Any offense of which the defendant could have 
been convicted on the first prosecution ; or 

(b) The same conduct, unless (i) the offense for 
which the defendant is subsequently prosecuted requires 


1. A rule similar to that stated in subsection (1) obtains both in 
Pennsylvania and in New York. See People v. Ressler, 17 N.Y.2d 174, 
216 N.E.2d 582 (Ct. App. 1966) ; cf. Commonwealth v. Frazier, 216 
A. 2d 337 (Pa. Sup. Ct. 1966). 
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proof of a fact not required by the former offense and 
the law defining each of the offenses is intended to prevent 
a substantially different harm or evil, or (ii) the second 
offense was not consummated when the former trial 
began. 

(2) The former prosecution was terminated by an ac- 
quittal or by a final order or judgment for the defendant which 
has not been set aside, reversed, or vacated and which ac- 
quittal, final order, or judgment necessarily required a deter- 
mination inconsistent with a fact which must be established 
for conviction of the second offense. 

(3) The former prosecution was improperly terminated 
as improper termination is defined in subsection 207 (4) of 
this Criminal Code and the subsequent prosecution is for an 
offense of which the defendant could have been convicted had 
the former prosecution not been improperly terminated. 

COMMENTARY ON § 208 

This section parallels § 207, but has to do with prosecu- 
tions for different offenses rather than the same offense. It 
would thus, for example, be the appropriate section to use in 
the case of a new prosecution for an offense already prosecuted 
for under the law existing prior to the effective date of this 
Criminal Code. The effect of § 208 is limited to a prior prose- 
cution in a Court having jurisdiction over the subject matter 
of the second prosecution. This reverses the former law. How- 
ever, it is illogical to give res judicata effect to a judgment of 
a Court which would not have had jurisdiction over the sub- 
ject matter of the second prosecution. Clearly, the defendant’s 
interest in freedom from recurrent litigation requires res 
judicata effect only when the whole controversy could have 
been settled in the first trial. 

Subsection (1) applies where the former prosecution re- 
sulted in a conviction or an acquittal and the subsequent 
prosecution is either (a) for any offense of which the defen- 
dant could have been convicted in the first prosecution (e.g., 
an included offense) or (b) for the same conduct, unless proof 
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of a fact not required by the former prosecution is required 
and the law defining each offense is intended to prevent a sub- 
stantially different harm or evil, or unless the second offense 
was not consummated when the former trial began. 

Subsection (2) is an important provision, giving col- 
lateral estoppel effect to a former prosecution resulting in ac- 
quittal or final order or judgment for the defendant which re- 
quired a determination inconsistent with a fact which must be 
established for conviction of the second offense. 1 As an ex- 
ample of how this would work, we may take the case of an 
injury caused by allegedly reckless driving by D. Suppose that 
D is first charged with reckless driving, and the case results 
in an explicit determination that, under all the circumstances, 
D was not reckless. If he is later charged with manslaughter, 
which requires proof of recklessness, 2 he would be entitled to 
an acquittal. He would not, however, be able to avoid a trial 
for criminally negligent homicide, which requires proof of a 
lesser degree of culpability. 

Subsection (3) deals with the case of improper termina- 
tion of a prosecution. The defendant may not later be tried for 
an offense of which he could have been convicted had the for- 
mer prosecution not been improperly terminated. Once the 
trial has begun, only exceptional circumstances should permit 
the State to discontinue it. Otherwise the defendant may be 
prejudiced by having his trial tactics exposed and his wit- 
nesses subjected to unfair pressures. 3 

§209. Former prosecution in another jurisdiction; when 
a bar. 

When conduct constitutes an offense within the concur- 

1. See Ashe v. United States, 397 U.S. 436 (1970); State v. Heitter, 
203 A. 2d 69 (Del. Sup. Ct. 1964). 

2. The recklessness required is, of course, recklessness with regard 
to death. See § 231(3). The Delaware reckless driving statute requires 
proof of a reckless disregard of the safety of others. 21 Del. Code § 
4175. It is therefore apparent that an acquittal of reckless driving re- 
quires a finding that the defendant was not reckless with regard to 
the life of another person. 

3. Cf. Downum v. United States, 372 U.S. 734 (1963). 
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rent jurisdiction of this State and of the United States or an- 
other State, a prosecution in any such other jurisdiction is a 
bar to a subsequent prosecution in this State under the fol- 
lowing circumstances : 

i 

(1) The first prosecution resulted in an acquittal which 
has not subsequently been set aside or in a conviction as de- 
fined in section 207 of this Criminal Code and the subsequent 
prosecution is based on the same conduct, unless (a) the of- 
fense for which the defendant is subsequently prosecuted re- 
quires proof of a fact not required by the former offense and 
the law defining each of the offenses is intended to prevent a 
substantially different harm or evil or (b) the second offense 
was not consummated when the former trial began ; or 

(2) The former prosecution was terminated, after the 
information was filed or the indictment found, by an acquittal 
or by a final order or judgment for the defendant which has 
not been set aside, reversed, or vacated and which acquittal, 
final order, or judgment necessarily required a determination 
inconsistent with a fact which must be established for convic- 
tion of the offense of which the defendant is subsequently 
prosecuted. 

(3) The former prosecution was improperly terminated 
as improper termination is defined in subsection 207 (4) of 
this Criminal Code and the subsequent prosecution is for an 
offense of which the defendant could have been convicted had 
the former prosecution not been improperly terminated. 

COMMENTARY ON § 209 

If the defendant has engaged in only one course of crim- 
inal conduct, it seems very unjust to permit him to be prose- 
cuted twice simply because of the fortuitous circumstance that 
his conduct constitutes an offense in more than one jurisdic- 
tion. It is increasingly true that the federal law has made 
criminal various acts which are also criminal under state law. 
If the federal prosecution is conducted first, it is unseemly, 
as well as unfair, for a state prosecution to follow, perhaps 
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adding another penalty to the penalty set by federal law for 
the same act. Of course, a principle that there should be only 
one prosecution will require close cooperation between the au- 
thorities in both jurisdictions to assure that justice is done. 

Subsection (1) bars a prosecution in Delaware for the 
same conduct which has already resulted in an acquittal or a 
conviction in another jurisdiction unless the offense for which 
the defendant is subsequently prosecuted required proof of a 
fact not required by the former offense and the law defining 
each of the offenses is intended to prevent a substantially dif- 
ferent harm or evil, or unless the second offense was not com- 
pleted when the former trial began. 

Subsection (2) gives a collateral estoppel effect similar 
to that given in § 208(2) and subsection (3) has the same 
effect as § 208(3). For commentary, see Commentary on § 208. 

§210. Former prosecution before Court lacking jurisdic- 
tion or when fraudulently procured by defendant. 

A prosecution is not a bar within the meaning of sections 
207, 208 and 209 of this Criminal Code under any of the fol- 
lowing circumstances: 

(1) The former prosecution was before a Court which 
lacked jurisdiction over the defendant or the offense; or 

(2) The former prosecution was procured by the defen- 
dant without the knowledge of the appropriate prosecuting 
officer and with the purpose of avoiding the sentence which 
might otherwise be imposed; or 

(3) The former prosecution resulted in a judgment of 
conviction which was held invalid on appeal or in a subsequent 
proceeding on a writ of habeas corpus, coram nobis, or similar 
process. 

COMMENTARY ON § 210 

A subsequent prosecution should not be barred when the 
former prosecution was before a Court lacking jurisdiction 
over the defendant or the offense. (See also Commentary on 
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§ 208, where the same point is made.) A prosecution by a 
Court without jurisdiction is a nullity. Reprosecuting the de- 
fendant does not place him twice in jeopardy, because he never 
in fact was in jeopardy. Likewise, if the defendant succeeds 
in having the former proceeding held invalid by means of 
habeas corpus or coram nobis, a reprosecution should not be 
barred. Finally, if the defendant improperly procured the 
former prosecution without the knowledge of the appropriate 
prosecuting officer and with the intention of avoiding the sen- 
tence which might otherwise be imposed, the former prosecu- 
tion is not a bar. 

§221. Principles of definitions. 

( 1 ) In this Criminal Code, when the word “means” is em- 
ployed in defining a word or term, the definition is limited to 
the meaning given. 

(2) In this Criminal Code, when the word “includes” is 
employed in defining a word or term, the definition is not 
limited to the meaning given, but in appropriate cases the 
word or term may be defined in any way not inconsistent with 
the definition given. 

(3) If a word used in this Criminal Code is not defined 
herein, it has its commonly accepted meaning, and may be de- 
fined as appropriate to fulfill the purposes of the provision as 
declared in section 201 of this Criminal Code. 

COMMENTARY ON § 221 

The principles announced in § 221 are propounded in 
several texts on legislative drafting, and would appear to be 
an improvement on several of the forms formerly used in 
Delaware criminal legislation. There are many definitional 
sections in this Criminal Code, and all follow the same rules. 
Words which are not defined in the Code are to have their 
commonly accepted meaning as appropriate under the circum- 
stances. 
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§222. General definitions. 

When used in this Criminal Code : 

(1) “Building”, in addition to its ordinary meaning, in- 
cludes any structure, vehicle or watercraft. Where a building 
consists of two or more units separately secured or occupied, 
each unit shall be deemed a separate building. 

(2) “Controlled substance” or “counterfeit substance” 
shall have the same meaning as used in Chapter 47, Title 16, 
Delaware Code. 

(3) “Conviction” means a verdict of guilty by the trier 
of fact, whether judge or jury, or a plea of guilty or a plea of 
nolo contendere accepted by the Court. 

(4) “Dangerous instrument” means any instrument, ar- 
ticle, or substance which, under the circumstances in which 
it is used, attempted to be used, or threatened to be used, is 
readily capable of causing death or serious physical injury. 

^ 5) “Deadly weapon” includes any weapon from which a 
shot may be discharged, a knife of any sort (other than an or- 
dinary pocket knife) carried in a closed position, switchblade 
knife, billy, blackjack, bludgeon, metal knuckles, slingshot, 
razor, bicycle chain or ice pick. 

(6) “Defraud” means to acquire a gain or advantage by 
fraud. 

(7) “Drug” means any substance or preparation capable 
of producing any alteration of the physical, mental, or emo- 
tional condition of a person. 

(8) “Female” means a person of the female sex. 

(9) “Fraud” means an intentional perversion, misrepre- 
sentation, or concealment of truth. 

(10) “Law” includes statutes and ordinances. Unless the 
context otherwise clearly requires, “law” also includes settled 
principles of the common law of Delaware governing areas 
other than substantive criminal law. 
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(11) “Law enforcement officer” includes police officers, 
the Attorney General and his deputies, sheriffs and their reg- 
ular deputies, prison guards, and constables. 

(12) “Lawful” means in accordance with law or, where 
the context so requires, not prohibited by law. 

(13) “Male” means a person of the male sex. 

(14) “Mental defect” means any condition of the brain 
or nervous system recognized as defective, as compared with 
an average or normal condition, by a substantial part of the 
medical profession. 

(15) “Mental illness” means any condition of the brain 
or nervous system recognized as a mental disease by a sub- 
stantial part of the medical profession. 

(16) “Narcotic drug” shall have the same definition as 
contained in the Definitions Section of Chapter 47, Title 16 of 
the Delaware Code. 

(17) “Person” means a human being who has been born 
and is alive, and, where appropriate, a public or private cor- 
poration, an unincorporated association, a partnership, a gov- 
ernment, or a governmental instrumentality. 

(18) “Physical force” means any application of force up- 
on or toward the body of another person. 

(19) “Physical injury” means impairment of physical 
condition or substantial pain. 

(20) “Serious physical injury” means physical injury 
which creates a substantial risk of death, or which causes 
serious and prolonged disfigurement, prolonged impairment of 
health, or prolonged loss or impairment of the function of any 
bodily organ. 

(21) “Therapeutic abortion” means an abortion per- 
formed pursuant to the provisions of Title 24, Delaware Code, 
Chapter 17, Subchapter VIII. 

(22) Unlawful” means contrary to law, or where the con- 
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text so requires, not permitted by law. It does not mean 
wrongful or immoral. 

(23) “Vehicle” includes any means in or by which some- 
thing is carried or conveyed; a means of conveyance or trans- 
port, whether or not propelled by its own power. 

COMMENTARY ON § 222 

This section contains definitions which are generally used 
throughout this Criminal Code. Words having a meaning lim- 
ited to a particular part of the Code are defined in that part. 
However, for easier reference, Appendix F contains a list of 
all definitions given in the Code with the section numbers 
where those words are defined. Words so defined are occasion- 
ally used in other parts of the Code, and if they are not other- 
wise defined there, the meaning so given may be a helpful in- 
dication of the appropriate definition. 

Each section of the Code is followed, where necessary, 
by a list of cross-references, pointing to definitions which do 
not appear in this general definition section. Words appearing 
here are not otherwise cross-referenced. 

The definitions are largely self-explanatory or are ex- 
plained where they are relevant throughout the Code. Two, 
however, require a comment. The definition of “deadly weap- 
on” is more narrow than that given in present Delaware law. 1 
The present Delaware meaning of that term is more like the 
meaning given to “dangerous instrument”. The reason for 
this change is to provide the means of breaking down several 
of the crimes which previously had only one degree. Posses- 
sion of a truly deadly weapon may be treated in such a scheme 
as a more serious offense than possession of a dangerous in- 
strument. The definition of “law,” “lawful,” and “unlawful” 
are innovations. The last two words are often used in criminal 
legislation, and sometimes receive unpleasantly broad defini- 
tions. The words are seldom used, in any event, because of 


1. See Wisniewski v. State, 1 Storey (51 Del.) 84, 138 A. 2d 333 
(Sup. Ct. 1957). 
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the specific principles on justification as a defense which are 
given in §§ 461-70. 

The definition of “drug” is broader than that appearing 
in Title 16, which defines drug offenses, because the word is 
used in this Criminal Code to define certain conditions which 
may exculpate a defendant for criminal guilt or may other- 
wise affect his liability. 

§223. Words of gender or number. 

Unless the context otherwise requires, words denoting the 
singular number may, and where necessary shall, be construed 
as denoting the plural number, and words denoting the plural 
number may, and where necessary shall, be construed as de- 
noting the singular number, and words denoting the masculine 
gender may, and where necessary shall, be construed as de- 
noting the feminine gender or the neuter gender. 

§224. Valuation of property. 

Whenever the value of property is determinative of the 
degree of an accused’s criminal guilt or otherwise relevant in 
a criminal prosecution, it shall be ascertained as follows: 

(1) Except as otherwise specified in this section, value 
means the market value of the property at the time and place 
of the crime, or if that cannot be satisfactorily ascertained, 
the cost of replacing the property within a reasonable time 
after the crime. 

(2) Whether or not they have been issued or delivered, 
certain written instruments, not including those having a 
readily ascertainable market value, shall be ascertained as 
follows: 

(a) The value of an instrument constituting an evi- 
dence of debt, such as a check, draft, or promissory note, 
shall be deemed the amount due or collectible thereon or 
thereby, that figure ordinarily being the face amount of 
the indebtedness less any portion thereof which has been 
satisfied. 
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(b) The value of any other instrument which cre- 
ates, releases, discharges, or otherwise affects any valu- 
able legal right, privilege, or obligation shall be deemed 
the greatest amount of economic loss which the owner 
of the instrument might reasonably suffer by virtue of 
the loss of the instrument. 

(3) When the value of property cannot satisfactorily be 
ascertained pursuant to the standards set forth in subsections 
(1) and (2) of this section, its value shall be deemed to be an 
amount less than $100. 

COMMENTARY ON § 224 

These provisions on valuation are primarily concerned 
with the offenses involving property, beginning with § 801. 
Former Delaware law also had a valuation section, but it was 
not as comprehensive as § 224. The standards are self-explana- 
tory, although it should be noted that subsection (2) does not 
relate to bonds or other securities which are regularly traded 
on an exchange or which for some other reason have a readily 
ascertainable market value. 

§231. Definitions relating to state of mind. 

(1) “Intentionally.” A person acts intentionally with re- 
spect to an element of an offense when : 

(a) If the element involves the nature of his con- 
duct or a result thereof, it is his conscious object to en- 
gage in conduct of that nature or to cause that result; 
and 

(b) If the element involves the attendant circum- 
stances, he is aware of the existence of such circumtances 
or believes or hopes that they exist. 

(2) “Knowingly.” A person acts knowingly with respect 
to an element of his offense when : 

(a) If the element involves the nature of his conduct 
or the attendant circumstances, he is aware that his con- 
duct is of that nature or that such circumstances exist; 
and 


28 



General Provisions Concerning Offenses § ,231 

(b) If the element involves a result of his conduct, 
he is aware that it is practically certain that his conduct 
will cause that result. 

(3) “Recklessly.” A person acts recklessly with respect 
to an element of an offense when he is aware of and con- 
sciously disregards a substantial and unjustifiable risk that 
the element exists or will result from his conduct. The risk 
must be of such a nature and degree that disregard thereof 
constitutes a gross deviation from the standard of conduct 
that a reasonable person would observe in the situation. A 
person who creates such a risk but is unaware thereof solely 
by reason of voluntary intoxication also acts recklessly with 
respect thereto. 

(4) “Criminal negligence.” A person acts with criminal 
negligence with respect to an element of an offense when he 
fails to perceive a risk that the element exists or will result 
from his conduct. The risk must be of such a nature and de- 
gree that failure to perceive it constitutes a gross deviation 
from the standard of conduct that a reasonable person would 
observe in the situation. 

CROSS-REFERENCES 
general provisions on culpability §§ 242-55 
intoxication §§ 421-24 
element of an offense § 232 

proof of intention, knowledge, recklessness § 307 

COMMENTARY ON § 231 

Former Delaware law contains no comprehensive defini- 
tion of the states of mind which may lead to criminal culpa- 
bility. Following the lead of the Model Penal Code, this single 
section defines for all offenses in this Criminal Code the requi- 
site state of mind. Four different states of mind are defined, 
ranging from intention to criminal negligence. A definition of 
a specific offense may involve: (1) the nature of the forbid- 
den conduct, or (2) the nature of the attendant circumstances, 
or (3) the result of the conduct. Thus, in defining some of- 
fenses, not only a specific result, but specific conduct or cir- 
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cumstances leading to that result, may be an element of the 
offense, and the specified state of mind must normally exist 
as to all such matters. 

“Intentionally” and “knowingly” are concepts often com- 
bined at common law, but here separated to make easier the 
definition of specific crimes. The differences are described as 
follows in the Model Penal Code commentary : 

Knowledge that the requisite external circumstances exist 
is a common element in both conceptions. But action is 
not purposive [intentional] with respect to the nature 
or the result of the actor's conduct unless it was his con- 
scious object to perform an action of that nature or to 
cause such result. The distinction is no doubt inconse- 
quential for most purposes of liability ; acting knowingly 
is ordinarily sufficient. But there are areas where the 
discrimination is required and is made under existing 
law, using the awkward concept of “specific intent.” This 
is true in treason, for example, in so far as a purpose to 
aid the enemy is an ingredient of the offense . . . and in 
attempts and conspiracy, where a true purpose to effect 
the criminal result is requisite for liability. 

The distinction also has utility in distinguishing 
among grades of an offense for purposes of sentence, e.g. 
in the case of homicide. 1 

Acting “recklessly” is a somewhat different matter. The 
definition requires conscious creation of risk or, to put it in 
other terms, conscious disregard of a risk which other men in 
the actor's situation would have deemed too great for the 
conduct to continue, in light of the purposes of the conduct 
and the harm threatened. Subsection (3) is only a partial defi- 
nition; there are jury questions implicit in it, and a value 
judgment will have to be made as to whether the conduct is 
a “gross deviation” from a reasonable standard of conduct. It 
would be impossible to give a more specific definition and re- 
tain needed flexibility to fit many crimes. The determination 


1. Model Penal Code, Tent. Draft No. 4, at 124-25. 
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of whether a particular act constitutes a gross deviation is 
not very different from the tasks which juries successfully 
accomplish every day. Subsection (3) provides that unaware- 
ness of risk as a result of voluntary intoxication does not re- 
move the conduct from the category of recklessness. This is 
consistent with § 421 (2) . 

Subsection (4) defines criminal negligence, a state of 
mind which has not, perhaps, until now been recognized as a 
separate state of mind in Delaware. 2 It is defined very differ- 
ently from recklessness, for in the case of criminal negligence 
the actor is unaware of the risk his conduct is creating, 
whereas in the case of recklessness he is aware. Note that the 
standard differs markedly from a civil standard of negligence, 
for here the risk must be of “such a nature and degree that 
failure to perceive it constitutes a gross deviation from the 
standard of conduct that a reasonable person would observe 
in the situation.” 

Whether to make criminal negligence a criminal state of 
mind at all has been the subject of heated debate, particularly 
in England where in 1960 the House of Lords affirmed a 
murder conviction where the defendant was said by the Court 
to have been negligent at most. On one side it has been urged 
that since negligence is by definition inadvertent it is a state 
of mind which cannot be affected by any threat of criminal 
punishment. 3 The Model Penal Code Reporters disagreed with 
this view, however, and stated: 

Knowledge that conviction and sentence, not to speak of 
punishment, may follow conduct that inadvertently creates 
improper risk supplies men with an additional motive to 
take care before acting, to use their faculties and draw on 


2. The matter is not free from doubt, but recklessness and negli- 
gence appear to be treated as identical concepts in the former Delaware 
law. State v. Hupf, 9 Ter. (48 Del.) 254, 263, 101 A.2d 355, 359 v (Sup. 
Ct. 1953) ; State v. Biddle, 6 Ter. (45 Del.) 244, 248, 71 A.2d 273, 275 
(1950) ; State v. Elliott, 1 Ter. (40 Del.) 250, 253, 8 A.2d 873, 874-75 
(1939). 

3. Williams, Criminal Law — The General Part 100-05, 122-24 
(2d ed. 1961). 
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their experience in gauging the potentialities of contem- 
plated conduct. To some extent, at least, this motive may 
promote awareness and thus be effective as a measure of 
control . 4 

Neither view has been given any empirical testing, and it may 
be that no test could be devised, but the Model Penal Code 
view is a more hopeful and logical basis of penal legislation 
than the view which suggests that nothing can be done by a 
threat of punishment. Much modern legislation and most of 
the law of torts assume that penalties are an antidote to neg- 
ligence. 

An Example: 

While the distinctions here made will be more readily 
understood upon an examination of the substantive provisions 
of this Criminal Code, one example may bring some clarifica- 
tion. Suppose that there has been a death as the result of 
shooting. The victim owned land adjoining that of the defen- 
dant, and there was a dispute as to the proper boundary be- 
tween their land. The defendant contends that he fired a shot 
to warn the deceased to stay off his land, although he admits 
that the deceased was on his own land at the time. The State 
contends that the defendant is guilty of murder. What will the 
State have to prove? There are four possible degrees of homi- 
cide which might be involved here: first-degree murder, sec- 
ond-degree murder, manslaughter, and criminally negligent 
homicide. For first-degree murder it must be proved that the 
defendant killed the deceased intentionally, that is, that the 
defendant consciously desired to cause the death of the de- 
ceased. For second-degree murder, reckless killing is sufficient, 
if the circumstances indicate a “cruel, wicked, and depraved 
indifference to human life.” So the State would have to prove 
that the defendant was aware of and consciously disregarded a 
substantial and unjustifiable risk that death would result, and 
that the circumstances were such as to manifest a cruel, 
wicked, and depraved indifference to human life (this last 

4. Model Penal Code, Tent. Draft No. 4, at 126-27. 
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question being properly one for the jury upon a consideration 
of all the evidence). For manslaughter, reckless killing is 
enough, and the State’s case would be identical with that for 
second-degree murder, except that there need be no proof 
of cruelty, wickedness, or depravity toward human life. Fi- 
nally, for criminally negligent homicide, it is sufficient that 
death was caused by the defendant as a result of his abormal 
failure to perceive a risk that death would result from his con- 
duct. In the last case, the State must prove that the risk of 
death was so great that the defendant’s failure to perceive it 
constitutes a gross deviation from the standard of care which 
a reasonable person would exercise under the circumstances. 
But the defendant need not himself have been aware of the 
risk. (Note that the possibility that the defendant was acting 
under extreme emotional distress (§ 641) or had a defense to 
liability such as justification or insanity is not here con- 
sidered.) 

§232. Definition relating to element of offense. 

“Elements of an offense” are those physical acts, atten- 
dant circumstances, results, and states of mind which are spe- 
cifically included within the definition of the offense or, if the 
definition is incomplete, those states of mind which are sup- 
plied by the general provisions of this Criminal Code. Facts 
establishing jurisdiction and venue and establishing that the 
offense was committed within the time period prescribed in 
section 205 of this Criminal Code must also be proved as ele- 
ments of the offense. 

CROSS-REFERENCES 

states of mind § 231 
State’s burden of proof § 301 

COMMENTARY ON § 232 

This Criminal Code employs the word “element” to de- 
scribe the material parts of the State’s case. The ingredients 
of criminal offenses are one or more of the following: (1) 
specified conduct, (2) specified state of mind, (3) specified 


33 



§ 233 


Delaware Criminal Code 


attendant circumstances, and (4) specified result. These are 
the elements which the State must prove in order to make out 
a prima facie case of criminal liability (see § 301). It is also 
part of the State’s case to prove that the Court has jurisdic- 
tion over the person and subject matter, and that the venue 
is properly laid. Finally, it is an important element of every 
case for the State to allege and prove that the relevant statute 
of limitations has not run. This is ordinarily an easy job. It 
only becomes difficult when the indictment on its face indicates 
that the statute has run and the State relies on one of the 
tolling provisions of the statute. Delaware law has required 
that the State allege and prove that the statute of limita- 
tions is for some reason inapplicable when, on the surface, 
the time limit seems to have run. 1 

The negativing of defenses is not defined as an element 
of an offense. The State has no burden with regard to de- 
fenses. The State’s burden remains the same throughout the 
case : to prove the defendant’s guilt beyond a reasonable doubt. 
Obviously it has failed if it fails to negate possible defenses. 
But the State normally is able to go to the jury when it has 
produced the bare bones of a criminal case as defined in § 232. 
This is the effect of § 301, read in conjunction with § 232. 

§233. Definition and classification of offenses. 

(1) “Crime” or “offense” means an act or omission for- 
bidden by a statute of this State and punishable upon convic- 
tion by : 

(a) Imprisonment; or 

(b) Fine; or 

(c) Removal from office; or 

(d) Disqualification to hold any office of trust, honor, 

or profit under the State ; or 

(e) Other penal discipline. 

(2) An act or omission is forbidden by a statute of this 


1. State v. Williams, 6 Ter. (45 Del.) 61, 69 A.2d 299 (1949); 
State v. Fowler, 194 A. 2d 558, 564 (Del. Super. Ct. 1963). 
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State if a statute makes the act or omission punishable by any 
form of punishment mentioned in subsection (1) of this sec- 
tion. 


(3) An offense is either a felony, a misdemeanor, or a vio- 
lation. Any offense not specifically designated by law to be a 
felony or a violation is a misdemeanor. 

CROSS-REFERENCES 
general definition section § 222 
principles of definitions § 221 

COMMENTARY ON § 233 

This section is a modification of the former 11 Del. Code 
§ 101, to take account of the fact that all crimes are now de- 
fined by statute and there is a new class of offenses, denomi- 
nated violations. Subsection (1) helps in identifying statutes 
which are of a criminal nature; there are many statutes cre- 
ating criminal offenses in other Titles of the Delaware Code. 
Subsection (3) retains the former Delaware rule that an of- 
fense not otherwise classified is a misdemeanor. 

§241. Conviction to precede punishment. 

The punishments prescribed by this Criminal Code or by 
any other statute of a criminal nature may be inflicted only 
after a judgment of conviction by a Court having jurisdiction 
over the person of the defendant and over the subject matter. 

COMMENTARY ON § 241 

This section is a rewording of the former 11 Del. Code 
§ 106. In accordance with normal principles of criminal juris- 
prudence, it requires a judgment of conviction by a court 
having jurisdiction over the defendant and the subject mat- 
ter before any of the punishments provided by the Criminal 
Code may be imposed. 

§242. Requirements for criminal liability in general. 

A person is not guilty of an offense unless his liability is 
based on conduct which includes a voluntary act or the omis- 

35 



242 


Delaware Criminal Code 


sion to perforin an act which he is physically capable of per- 
forming. 

CROSS-REFERENCES 
element of an offense § 232 
voluntary act defined § 243 

COMMENTARY ON § 242 

Although there is little specific authority, it is probable 
that the former law recognized the necessity of a voluntary 
act before criminal liability could be imposed. Thus, if A were 
to take B’s hand and cause B to commit an offense without 
any movement originated by B, B could not be guilty of the 
offense. Likewise, the law has generally exempted sleep- 
walkers 1 and other automatons 2 from criminal punishment. 
It is also clear that “pure accident” is a defense to criminal 
liability. 3 Where the definition of a crime requires that it be 
done intentionally, it is a defense to prove that it was done 
accidentally or by misfortune. Indeed, even if criminal negli- 
gence is a sufficient state of mind, accident would still seem to 
be a defense. Unless culpable negligence is involved, it seems 
unlikely that the law will have any deterrent effect upon per- 
sons whose conduct is accidental. 4 In seeming contradiction 
to this theory, however, is the principle of law which with- 
holds the defense of accident when the accused was commit- 
ting an unlawful act at the time the accident occurred, de- 
spite the fact that unforeseeable and extraordinary conse- 
quences are involved. 5 

It is difficult to separate the requirement of a voluntary 
act from the requirement of mental culpability. Note, how- 
ever, that a voluntary act is a prerequisite for all offenses, 
whereas mental culpability may be dispensed with in certain 
offenses of strict liability. 6 It seems clear that penal sanctions 


1. Fain v. Commonwealth, 78 Ky. 183 (1879). 

2. R. v. Charlson (1955) 1 Weekly L.R. 317. 

3. State v. Phillips, 7 W.W. Harr. (37 Del.) 544, 187 Atl. 108 (1936). 
See generally 4 Blackstone, Commentaries* 27. 

4. 1 Hale, Pleas of the Crown 38 (1778). 

5. State v. Phillips, supra note 3. 

6. See § 251(3). 
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ought never to be imposed upon involuntary conduct. The 
law cannot hope to deter involuntary movement. The very 
minimum for application of the criminal law is that the actor 
had or could have exercised some free choice in doing the act. 
Note that the actor’s conduct need only include a voluntary 
act. Therefore seemingly involuntary conduct may have a vol- 
untary root. A person who suffers a stroke while driving 
could not be held guilty of criminally negligent homicide 
unless it could be shown that he knew the stroke was immi- 
nent at the time he began to drive. 

A voluntary act will not in itself establish criminal liabil- 
ity. Nor will an omission. Reference must be made to the pro- 
visions defining specific offenses to determine the elements of 
any offense. 

The wording of the section makes voluntariness an ele- 
ment in every case. Normally there will be no dispute, but if 
there is, the State has its usual burden of proving beyond a 
reasonable doubt that the act was voluntary, and the defen- 
dant may, if he cares to, introduce evidence tending to raise 
a reasonable doubt about voluntariness. 

§243. Definition of voluntary act. 

“Voluntary act” means a bodily movement performed 
consciously or habitually as a result of effort or determina- 
tion, and includes possession if the defendant knowingly 
procured or received the thing possessed or was aware of his 
control thereof for a sufficient period to have been able to 
terminate his possession. 

CROSS-REFERENCE 

knowingly § 231(2) 

COMMENTARY ON § 243 

“Voluntary act” is here defined to mean both conscious 
and habitual acts which are the result of effort or determina- 
tion. Possession is included if it is knowing, or if the actor 
was aware of it for long enough to terminate his possession. 
A “voluntary act” would exclude a reflex or convulsion, and 
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states of unconsciousness and sleep (including coma, epi- 
lepsy, and sometimes amnesia) and cases of hypnosis. 

If any of these conditions amounts to mental illness or 
mental defect, if may be treated as such under this Criminal 
Code. Here we are concerned in part with non-recurring con- 
ditions. Under the circumstances, it would be unjustifiable to 
commit the defendant for psychiatric treatment which he does 
not need. 

§251. Proof of state of mind required unless otherwise 
provided; strict liability. 

(1) No person may be found guilty of a criminal offense 
without proof that he had the state of mind required by the 
law defining the offense or by subsection (2) of this section. 

(2) When the state of mind sufficient to establish an ele- 
ment of an offense is not prescribed by law, that element is 
established if a person acts intentionally, knowingly, or reck- 
lessly. 

(3) It is unnecessary to prove the defendant’s state of 
mind with regard to: 

(a) Offenses which constitute violations, unless a 
particular state of mind is included within the definition 
of the offenses; or 

(b) Offenses defined by statutes other than this 
Criminal Code insofar as a legislative purpose to impose 
strict liability for such offenses or with respect to any 
material element thereof plainly appears. 

In all cases covered by this subsection, it is nevertheless 
necessary to prove that the act or omission on which liability 
is based was voluntary as provided in sections 242 and 243 of 
this Criminal Code. 

CROSS-REFERENCE 
definitions relating to state of mind § 231 

COMMENTARY ON § 251 

Subsection (1) makes clear that no criminal guilt nor- 
mally attaches to anyone without proof that he had a culpable 
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state of mind. Criminal states of mind are defined in § 231, 
and most of the offenses defined in this Criminal Code in- 
clude as an element one or more of those states of mind. In 
the few cases in which the definition of the offense includes 
no reference to a state of mind, subsection (2) supplies the 
omission. Section 251 also applies, of course, to statutory of- 
fenses in other parts of the Delaware Code, and requires proof 
of a culpable state of mind as an element of those offenses as 
well. 

Subsection (2) codifies the former Delaware law: the 
normal mental states for imposition of criminal liability are 
intention, knowledge, and recklessness. The criminal law does 
not apply to negligent conduct in the absence of a special 
statutory provision. 

Subsection (3) deals with the difficult problem of “strict 
liability. ,, It provides that violations are offenses of strict lia- 
bility unless a mental state is specified. Thus it is unnecessary 
to prove that the actor had any state of mental culpability 
(intention, knowledge, recklessness, or negligence). Indeed, 
the actor may not even have been so negligent as to make 
himself liable for civil damages. Offenses of strict liability 
may also be created by statutes other than this Criminal Code 
if a clear legislative purpose to impose strict liability as to 
some or all elements of the offense appears. 

The rationale of strict liability lies in the thought that 
enforcement of some kinds of criminal statutes would be im- 
possible if the accused could introduce evidence about his 
state of mind. It is considered so important to regulate some 
activities (such as selling unwholesome food, for example) 
that no excuse for noncompliance with the law can be tol- 
erated. This is defensible only because, in the long run, an 
attitude of the greatest care toward the activity in question 
will be fostered and the legislative purpose to curtail the 
activity will be fully effectuated. On the other hand, no seri- 
ous offense ought to be an offense of strict liability, not be- 
cause the desire for obedience to the law is any less, but be- 
cause the stakes for the defendant are so high that he deserves 
every opportunity to prove his innocence. It would also 
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be wrong, for the reasons given in the Commentary on § 242, 
to impose strict liability in the case of truly involuntary con- 
duct. Therefore, offenses of strict liability are not exempted 
from the requirement that there be a voluntary act. 

§252. Prescribed state-of-mind requirement applies to all 
material elements. 

When a statute defining an offense prescribes the state of 
mind that is sufficient for the commission of the offense, with- 
out distinguishing among the elements thereof, the provision 
shall apply to all the elements of the offense, unless a con- 
trary legislative purpose plainly appears. 

CROSS-REFERENCE 

’ definitions relating to state of mind § 231 

COMMENTARY ON § 252 

Section 252 follows the Model Penal Code and the New 
York Penal Law in making it clear that, unless otherwise speci- 
fied, the prescribed mental state applies to all material ele- 
ments of the offense. This helps to solve an otherwise difficult 
drafting problem and to prevent an ambiguity which often ap- 
pears in criminal legislation. 

To give an example : suppose the Code makes it an offense 
“intentionally to destroy or bum any property.” The mental 
state of intention is to be read in conjunction with both de- 
struction and burning, and, in addition, it must have been the 
actor's purpose to affect property. The rule is otherwise if a 
contrary purpose “plainly appears.” There is no known in- 
stance of such a contrary purpose in this Criminal Code, but 
there may be in other criminal statutes. 

§253. Substitutes for criminal negligence, recklessness, 
and knowledge. 

When a statute provides that criminal negligence suffices 
to establish an element of an offense, the element also is 
established if a person acts intentionally, knowingly, or reck- 
lessly. When recklessness suffices to establish an element of an 
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offense, the element also is established if a person acts inten- 
tionally or knowingly. When acting knowingly suffices to estab- 
lish an element of an offense, the element also is established if 
a person acts intentionally. 

CROSS-REFERENCE 

intentionally, knowingly, recklessly, criminal negligence § 231 

COMMENTARY ON § 253 

This section states, in order to avoid any possible am- 
biguity, a common-sense rule of statutory interpretation. If, 
for example, recklessness is a sufficient state of mind for crim- 
inal liability, a fortiori intention to do the act will suffice. 
Thus, the Criminal Code states the minimum basis for crim- 
inal liability, with the assumption that the more serious bases 
also apply. 

§254. Conditional intention. 

The fact that a defendant’s intention was conditional is 
immaterial unless the condition negatives the harm or evil 
sought to be prevented by the statute defining the offense. 

CROSS-REFERENCE 

intention § 231(1) 

COMMENTARY ON § 254 

This section states the rule that evidence of conditional 
intention ( e.g ., intention to burglarize a house if no policeman 
is in sight) is legally sufficient to establish intention. Of 
course, where the condition is such as to negative the harm 
of evil sought to be prevented by the statute defining the of- 
fense, the condition will provide exculpation from criminal 
liability. 

§255. Knowledge of high probability. 

When knowledge of the existence of a particular fact is 
an element of an offense, such knowledge is established if a 
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person is aware of a high probability of its existence, unless 
he actually believes that it does not exist. 

CROSS-REFERENCE 

knowledge § 281 ( 2 ) 

COMMENTARY ON § 255 

“Wilful blindness” — the case of one who is aware of the 
probable existence of a material fact but does not satisfy him- 
self that it does not exist — is covered by this section. The 
Model Penal Code makes this knowing conduct rather than 
recklessness. Thus, if the statute says that a person, to be 
guilty of an offense, must know of the existence of a certain 
fact, it is sufficient under this section if he believes that there 
is a high probability that the fact exists. Under the former 
law it was well established that knowledge of an existing fact 
may be inferred from proof of notice to the accused of sub- 
stantial probability of its existence. The defendant may, of 
course, establish an honest, contrary belief. 

§261. Causation. 

Conduct is the cause of a result when it is an antecedent 
but for which the result in question would not have occurred. 

COMMENTARY ON § 261 

This section states a simple and easily understood rule 
of causation for criminal cases, designed to exclude the prob- 
lem of “proximate cause” from the field of criminal law in 
Delaware. The test is whether particular conduct is an ante- 
cedent without which a particular result would not have 
occurred. The books contain many interesting cases of causa- 
tion, but they are more properly treated as questions of 
mental culpability. The proper question, then, is whether the 
result was within the ambit of results for which the actor is 
to be held criminally accountable under § 231. If there are 
additional causal requirements in any section of this Code or 
in any other statute, this section requires proof of whatever 
causal relation is specified. Causation may be viewed as an 
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element of every offense. It will not normally be in issue, but 
if it is, the State must prove causation beyond a reasonable 
doubt. 

Section 255 will not change the rule of State v. Johnson / 
in which defendant wounded his victim with a knife and the 
victim died 2 months later, partly as a result of not receiving 
treatment soon enough. The Court held that when one inflicts 
a wound upon another such as is likely to endanger or destroy 
life, and death ensues, it is manslaughter, despite the fact 
that other causes might have contributed to death. To be ac- 
quitted on a causation defense the accused must prove that 
maltreatment was the sole cause of death. Section 255 would 
yield a similar result by looking to the intention of the accused 
at the time of the act, disregarding the effect of treatment 
subsequent to the injury. The section revokes the “year-and- 
a-day” rule which formerly existed in murder cases, requiring 
death to occur within that period of time. It has always 
seemed illogical, and probably the best view is that the whole 
matter is simply one of evidence. 1 2 


§262. Intentional or knowing causation; different result 
from that expected. 

The element of intentional or knowing causation is not 
established if the actual result is outside the intention or the 
contemplation of the defendant unless : 

(1) The actual result differs from that intended or con- 
templated, as the case may be, only in the respect that a dif- 
ferent person or different property is injured or affected or 
that the injury or harm intended or contemplated would have 
been more serious or more extensive than that caused ; or 

(2) The actual result involves the same kind of injury or 
harm as the probable result and is not too remote or accidental 


1. 6 W.W. Harr. (36 Del.) 341, 175 Atl. 669 (1934). 

2. See Commonwealth v. Ladd, 402 Pa. 164, 166 A.2d 501 (1960); 
Cohen, Present Status of the Year and a Day Rule , 19 N.Y.U. Intra. L. 
Rev. 133 (1964). 
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in its occurrence to have a bearing on the actor’s liability or on 
the gravity of his offense. 

cross-references 

intentionally § 231(1) 
knowingly § 231(2) 

COMMENTARY ON § 262 
Former Delaware Law 

Former Delaware case law recognized the rule of “trans- 
ferred malice. ,, A leading case is State v. Gardner, 1 in which 
the defendant was held guilty of first-degree murder when 
he killed B, having with express malice aforethought intended 
to kill A. The mere fact that the defendant had a different 
victim in mind and had no malice at all toward B was held 
irrelevant. A similar rule is stated in earlier cases. 2 

The Code Provision 

Although the Delaware cases are concerned with a dif- 
ferent victim, their rationales are equally applicable to the 
other situations contemplated by § 262. The section applies, 
for example, where the actor intends to burn down a certain 
house and burns down another by mistake, or where he in- 
tended to kill his victim but instead only injures him. 

Subsection (2) covers the traditional causation cases. 
For example, A shoots B, intending to kill him; B dies, not as 
a result of the shot but because he has been left lying in the 
highway and is run over. The subsection contains a standard 
of causation which will require an ad hoc determination in 
each case of the question of remoteness. In the hypothetical 
case, it is clearly not too remote or accidental that B died 
as a result of being run over. It is the very result which A 
desired, and he might well be held to have contemplated that 
it might occur. 


1. 203 A. 2d 77 (Del. Sup. Ct. 1964). 

2. State v. Bell, 5 Penn. (21 Del.) 192, 62 Atl. 147 (1904); State v. 
Brown, 4 Penn. (20 Del.) 120, 53 Atl. 354 (Sup. Ct. 1902). 
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§263. Reckless or negligent causation; different result 
from that expected or overlooked. 

The element of reckless or negligent causation is not 
established if the actual result is outside the risk of which the 
defendant is aware or, in the case of negligence, of which he 
should be aware unless : 

(1) The actual result differs from the probable result 
only in the respect that a different person or different prop- 
erty is injured or affected or that the probable injury or harm 
would have been more serious or more extensive than that 
caused ; or 

(2) The actual result involves the same kind of injury or 
harm as the probable result and is not too remote or acci- 
dental in its occurrence to have a bearing on the actor’s liabil- 
ity or on the gravity of his offense. 

CROSS-REFERENCES 

recklessly § 231(3) 
negligently § 231(4) 


COMMENTARY ON § 263 

This section gives a rule of transferred recklessness and 
negligence. It is an addition to the former law, but consistent 
with the theory of § 262. The reader is referred to the Com- 
mentary on that section for the rationale underlying the rule. 

§264. Causation in offenses of strict liability. 

When causing a particular result is an element of an of- 
fense for which strict liability is imposed by law, the element 
is not established unless the actual result is a probable conse- 
quence of the actor’s conduct. 

CROSS-REFERENCE 

strict liability § 251 

COMMENTARY ON § 264 

This section is consistent with the theory discussed in the 
Commentary on § 242 that imposition of absolute liability 
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ought to be directed at situations in which there is some 
rational hope that the actor will be able to make adjustments 
in his behavior. So in offenses of strict liability, a voluntary 
act is required, but not mental culpability. Likewise, this sec- 
tion requires at least that the result be “a probable conse- 
quence^ of voluntary conduct before criminal liability is im- 
posed. Punishment for improbable consequences would be 
pure retribution and would secure no greater obedience to the 
law. 


§271. Liability for the conduct of another. 

A person is guilty of an offense committed by another 
person when: 

(1) Acting with the state of mind that is sufficient for 
commission of the offense, he causes an innocent or irrespon- 
sible person to engage in conduct constituting the offense; or 

(2) Intending to promote or facilitate the commission of 
the offense he : 

(a) Solicits, requests, commands, importunes, or 
otherwise attempts to cause the other person to commit 
it; or 

(b) Aids, counsels, or agrees or attempts to aid the 
other person in planning or committing it ; or 

(c) Having a legal duty to prevent the commission 
of the offense, fails to make a proper effort to do so; or 

(3) His conduct is expressly declared by this Criminal 
Code or another statute to establish his complicity. 

Nothing in this section shall apply to any law enforce- 
ment officer or his agent while acting in the lawful perfor- 
mance of his duty. 

CROSS-REFERENCES 
culpability definitions § 231 
exemption § 273 
indictment § 275 
intentionally § 231(1) 
no defense § 272 
punishment § 274 
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COMMENTARY ON § 271 
Former Delaware Law 

The former law contained a statutory definition of “prin- 
cipal” and “accomplice,” 1 the salient features of which are 
as follows: (1) The principal is the person who actually com- 
mits the offense. (2) A person who intentionally causes an 
act to be done indirectly (e.g., by agent) is also guilty as a 
principal. (3) An accomplice is a person who “aids, abets, 
procures, commands or counsels any other person to commit 
a crime.” 2 (4) The Court may punish an accomplice with 
the same severity as a principal, or may impose a lesser sen- 
tence. (5) The accomplice may be tried and convicted without 
the principal, and acquittal of the principal does not auto- 
matically lead to acquittal of the accomplice. The language of 
the statute, allowing punishment of an accomplice “in the 
same manner and with the same punishment as the principal” 
has been held by the Delaware Supreme Court to allow a de- 
fendant who has been indicted as principal to be found guilty 
as an accomplice. 3 On the other hand, that language does not 
make the accomplice a principal ; an accomplice is guilty of a 
separate and distinct offense. 4 

A person is guilty of aiding and abetting the commission 
of a crime when he is physically present at the scene, “en- 
couraging and inciting the same by words, gestures, looks or 
signs”; presence alone is not enough, but any act of encour- 
agement would be sufficient. 5 The necessary act is counseling 
and procuring the commission of the crime. 6 


1. 11 Del. Code § 102 (Repealed). 

2. 11 Del. Code § 102(c) (Repealed). 

3. Johnson v. State, 215 A.2d 247 (Del. Sup. Ct. 1965). 

4. State v. Winsett, 205 A.2d 510 (Del. Super. Ct. 1964). Some 
doubt may have been cast on this holding by Johnson v. State, supra 
note 3, holding that former § 102 (c) should be construed to make both 
accomplice and principal guilty of the same offense. 

5. Turner v. State, 11 Ter. (50 Del.) 590, 595, 137 A.2d (Sup. Ct. 
1958) ; State v. Winsett, supra note 4. 

6. Scott v. State, 10 Ter. (49 Del.) 251, 255, 113 A.2d 880, 882 
(Sup. Ct. 1955) ; accord , United States v. Manna, 353 F.2d 191 (2d Cir. 
1965). 
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The person who actually does the criminal act is, of 
course, the principal. But, in addition, “all persons who join 
together with a common intent and purpose to commit an un- 
lawful act which, in itself, makes it not improbable that a 
crime not specifically agreed upon in advance might be com- 
mitted, are responsible equally as principals for the commis- 
sion of such incidental or consequential crime, whenever the 
second crime is one in furtherance of or in aid to the originally 
contemplated unlawful act.” 7 It is clear that there may be 
more than one principal. As many as are involved in the 
actual performance of the criminal act are principals. 8 

The Code Provision 

Section 271 makes a person guilty of an offense com- 
mitted by another person if an appropriate degree of com- 
plicity in the offense can be proved. The distinction between 
principal and accomplice is abandoned ; the formulation 
makes him guilty of the very offense committed. Implicit in 
this wording is the requirement that an offense actually have 
been committed by another person. 

Subsection (1) is concerned with the case of an innocent 
or irresponsible agent whom the defendant causes to engage 
in criminal activity. Suppose, for example, that the defendant 
has aided a lunatic to commit an offense. If the defendant in- 
tended to kill, and if he caused the lunatic to do the killing, 
this subsection would make the defendant guilty of murder 
even though the lunatic did the act itself. Likewise a person 
is guilty if he aids or otherwise causes a person who does not 
appreciate the criminal nature of his conduct to commit what 
constitutes an offense. (E.g., he causes a person to “steal” a 
car by representing that it is his car ; the defendant, assuming 
that he had the requisite intention to deprive the owner of the 
property or appropriate it, is guilty of theft even though the 
actor was unaware of the criminality of his conduct.) 


7. State v. Winsett, supra note 4, at 516; State v. Norris, 6 Ter. 
(45 Del.) 267, 71 A.2d 755 (1950) ; Jacobs v. State, 184 So. 2d 711 (Fla. 
Dist. Ct. 1966). 

8. State v. Carey, 1 Del. Cas. 62 (1795). 
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Subsection (2) is concerned with two situations: solicit- 
ing the commission of an offense which actually is committed 
(contrast §§ 501-03 which concern solicitation of offenses 
which are not committed) , and aiding another person or giv- 
ing him counsel in the actual commission of the offense. The 
descriptions of the forbidden activity are purposely wide in 
scope. The old rules, requiring physical presence for example, 
are abandoned. Aid or solicitation is to be proved as a fact 
in the light of the actual circumstances. Suppose A invites B, 
the owner of a jewelry store, to join him for dinner, with 
the intention of giving C, A’s friend, time and opportunity to 
burglarize the store. A is clearly guilty under paragraph 
(2) (b) even though he is not physically present. A would 
also be guilty if he has agreed to render such aid but had 
been unsuccessful in luring B away, if the crime contemplated 
was actually committed nevertheless. Paragraph (c) makes 
one guilty as an accomplice if he fails to make a proper effort 
to prevent the commission of a crime which he has a legal 
duty to prevent. 

Subsection (3) is concerned with a limited class of cases 
in which a statute specifically makes certain conduct sufficient 
to establish a person’s complicity in another’s offense. This 
would be the case, for example, where a statute explicitly 
makes a parent liable for certain criminal acts of his child. 

The section expressly excludes from liability conduct of 
a law enforcement officer or his agent “while acting in the 
lawful performance of his duty.” The purpose of this exclu- 
sion is to prevent prosecution of law enforcement officers as 
accomplices for acts done in the lawful course of their duties. 
It has no eifect on the availability of the defense of entrap- 
ment (§ 432) arising out of such activities. 

§272. Liability for the conduct of another, no defense. 

In any prosecution for an offense in which the criminal 
liability of the accused is based upon the conduct of another 
person pursuant to section 271 of this Criminal Code, it is no 
defense that : 

(1) The other person is not guilty of the offense in ques- 
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tion because of irresponsibility or other legal incapacity or 
exemption, or because of unawareness of the criminal nature 
of the conduct in question or of the accused’s criminal pur- 
pose, or because of other factors precluding the mental state 
required for the commission of the offense; or 

(2) The other person has not been prosecuted for or con- 
victed of any offense based on the conduct in question, or has 
previously been acquitted thereof, or has been convicted of 
a different offense or in a different degree, or has legal immu- 
nity from prosecution for the conduct in question; or 

(3) The offense in question, as defined, can be committed 
only by a particular class of persons, and the defendant, not 
belonging to that class, is for that reason legally incapable of 
committing the offense in an individual capacity, unless im- 
posing liability on him is inconsistent with the purpose of the 
provision establishing his incapacity. 

CROSS-REFERENCE 

construction of provisions allowing no defense § 308 

COMMENTARY ON § 272 

This section denies a defense in situations in which the 
old common law, for purely technical reasons, would have 
been forced to grant an acquittal. For example, the old law 
required prior conviction of the principal before an accom- 
plice could be convicted, and if the principal had a defense 
the accomplice went free, even though the defense was in- 
applicable to the accomplice. This defense was denied by the 
former Delaware statute. Subsection (1) denies a defense 
to the accomplice where the principal is irresponsible for 
some reason, such as insanity, which does not preclude the 
accomplice’s own responsibility. 

Subsection (2) denies a defense where the other person 
has not been prosecuted or convicted, has been acquitted, has 
been convicted of a different offense or in a different degree, 
or is immune from prosecution. There is no reason why an 
accomplice should escape liability unless the reason for the 
principal’s acquittal are relevant to the accomplice’s guilt, 
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in which case those reasons can be taken into account in his 
trial. 

Subsection (3) provides that a person who cannot com- 
mit a particular crime in an individual capacity may never- 
theless be guilty of an offense as an accomplice. For example, 
a woman, who cannot commit rape under this Criminal Code 
(§ 763) may nevertheless be held guilty of rape if she assists 
a man to commit that crime upon another woman. Similar 
principles run through the provisions on criminal attempt, 
and they are equally applicable here. 

§273. Liability for the conduct of another; exemption. 

Unless otherwise provided by this Criminal Code or by the 
statute defining the offense, a person is not liable for an of- 
fense committed by another person if : 

(1 ) He is a victim of that offense; or 

(2) The offense is so defined that his conduct is inevita- 
bly incident to its commission; or 

(3) He terminates his complicity prior to commission of 
the offense and : 

(a) Wholly deprives it of effectiveness in the com- 
mission of the offense; or 

(b) Gives timely warning to the Attorney General 

or the police or otherwise makes a proper effort to prevent 

the commission of the offense. 

If the actor’s conduct constitutes a separate offense on 
his part, he is liable for that offense only and not for the con- 
duct or offense committed by the other person. 

CROSS-REFERENCE 

proving exemption from criminal liability § 305 

COMMENTARY ON § 273 

This section provides, in effect, a defense to a prosecu- 
tion for complicity in an offense under circumstances which 
would normally satisfy § 271. Subsection (1) exempts a per- 
son who is a victim of the offense. Thus a female under 16 
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who readily assists a male who is guilty of sexual misconduct 
should not be held guilty as an accomplice. There is no legis- 
lative purpose to punish her. Rather, the purpose is to pro- 
tect her from the effects of her immature consent. Subsection 
(2) excludes from liability a person whose conduct is inevi- 
tably incident to commission of the offense. Thus a female 
who submits to an unlawful abortion would not be guilty of 
the abortionist’s crime. Subsection (3) excludes from liabil- 
ity one who terminates his complicity prior to commission 
of the offense and totally deprives his complicity of its effec- 
tiveness, notifies the Attorney General or the police, or other- 
wise stops the commission of the offense. This is similar to 
the provision on renunciation in § 541. It seems proper to 
excuse a man who has had a change of heart in time, and 
who has taken action to eradicate his criminality. He may, 
for example, deprive his complicity of its effectiveness by tak- 
ing back a weapon which he has supplied to an intending 
killer, or, if he has counseled commission of the offense, he 
may urge reconsideration and abandonment of it. He should 
be guiltless if his second thoughts came in time to permit the 
other parties to cease their activity if they wish to do so. 

§274. Punishment; convictions for different degrees of 
offense. 

When, pursuant to Section 271 of this Criminal Code, two 
or more persons are criminally liable for an offense which is 
divided into degrees, each person is guilty of an offense of 
such degree as is compatible with his own culpable mental 
state and with his own accountability for an aggravating fact 
or circumstance. 

CROSS-REFERENCE 
definitions relating to state of mind § 231 

COMMENTARY ON § 274 

This section is consistent with § 272 in permitting im- 
position of a deserved penalty no matter what penalty the 
other parties received. It allows one party to be convicted of 
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first-degree murder, for example, when the other’s mental 
culpability makes him guilty only of second-degree murder. 
The former Delaware law would appear to work one way 
only, permitting a lesser punishment for accomplice than for 
principal. But there is no logic supporting this position. The 
proper test is the actor’s personal mental culpability. 

§275. Parties to offenses; indictment. 

(1) A person indicted for committing an offense may be 
convicted as an accomplice to another person guilty of com- 
mitting the offense. 

(2) A person indicted as an accomplice to an offense 
committed by another person may be convicted as a principal. 

COMMENTARY ON § 275 

Out of an abundance of caution this section declares that 
indictment as a principal is no bar to conviction as an accom- 
plice, nor is indictment as an accomplice a bar to conviction 
as a principal. This is consonant with the former Delaware 
law as expressed in Johnson v. State J The indictment should 
be tested to see whether it sufficiently informs the accused of 
the acts which he is alleged to have committed and their crim- 
inal significance. Other technicalities have no importance in 
the indictment. It is illogical to allow someone a defense when 
he says, “No, I did not help X to murder my wife ; I did it and 
X helped me; therefore I am not guilty.” If the accused can- 
not raise that as a defense he should not be allowed to argue 
that the indictment is inadequate. 

§281. Criminal liability of corporations. 

A corporation is guilty of an offense when: 

(1) The conduct constituting the offense consists of an 
omission to discharge a specific duty of affirmative perfor- 
mance imposed on corporations by law; or 


1. 215 A. 2d 247 (Del. Sup. Ct. 1965). 


53 


281 


Delaware Criminal Code 


(2) The conduct constituting the offense is engaged in, 
authorized, solicited, requested, commanded, or recklessly tol- 
erated by the board of directors or by a high managerial agent 
acting within the scope of his employment and in behalf of the 
corporation; or 

(3) The conduct constituting the offense is engaged in by 
an agent of the corporation while acting within the scope of 
his employment and in behalf of the corporation and, 

(a) The offense is a misdemeanor or a violation; or 

(b) The offense is one defined by a statute which 
clearly indicates a legislative intent to impose such crimi- 
nal liability on a corporation. 

CROSS-REFERENCES 

agent § 284 (1) 

high managerial agent § 284 (2) 
no defense § 283 


COMMENTARY ON § 281 

With corporations an increasingly powerful part of Amer- 
ican life, it is important that their conduct be regulated by 
penal sanctions. The common law initially had difficulty penal- 
izing a corporation, particularly where a criminal intention 
was required for guilt, but these difficulties have been swept 
away by holding a corporation criminally liable for the acts 
of its managers and directors. While a corporation itself can- 
not go to jail, that consideration is really meaningless be- 
cause any offense which a corporation is at all likely to com- 
mit may be punished by a fine. Moreover, in very serious 
cases, the responsible corporate officers can also be punished. 

Subsection (1) applies to cases in which a corporation has 
omitted to discharge any affirmative duty imposed by law up- 
on it and enforced by penal sanctions (such as a fine) in that 
law. Examples are failure to comply with licensing or health 
laws. 

Subsection (2) concerns the case in which the board of 
directors or a high managerial agent (defined in § 284) or- 
ders, authorizes, encourages, or recklessly tolerates criminal 
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conduct. The conduct must be within the scope of the man- 
agerial agent’s employment and must be done on the corpo- 
ration’s behalf. It is not illogical to impose criminal liability 
upon a corporation for its managers’ acts. Excessive demands 
made upon particular men to produce better corporate earn- 
ings are often really a fault for the wrongdoing. The owners 
of the corporation must therefore have it brought home to 
them that such conduct is unlawful and is the corporation’s 
unavoidable responsibility. Often a fine is all that can be im- 
posed. Unfortunately, payment thereof is often treated as a 
cost of doing business. If the fine is burdensome enough, how- 
ever, the shareholders, who ultimately control corporate ac- 
tivity, may insist that the corporation employ less reprehensi- 
ble means of profit earning. 

Subsection (3) concerns acts done by corporate agents who 
are neither in high managerial positions nor authorized by 
high managerial agents. When such an agent is acting within 
the scope of his employment and in behalf of the corporation, 
the section assigns liability to the corporation for misde- 
meanors and violations committed by him as well as for of- 
fenses defined by statutes which show a clear legislative in- 
tention to impose liability upon corporations for such conduct. 
Acts not within these two categories will not result in cor- 
porate criminal liability unless, of course, they are authorized 
by a high managerial agent, in which case they are covered 
by subsection (2). 

§282. Criminal liability of an individual for corporate 
conduct. 

A person is criminally liable for conduct constituting an 
offense which he performs or causes to be performed in the 
name of or in behalf of a corporation to the same extent as if 
the conduct were performed in his own name or behalf. 

COMMENTARY ON § 282 

It is a recognized principle of the law of agency that the 
agent is not relieved of personal responsibility for an un- 
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lawful act merely because his conduct is done on behalf of a 
principal. Following that principle, § 282 makes a person who 
engages in conduct for which a corporation is liable under 
§ 281 individually liable, even though the act was done in the 
name of or in behalf of the corporation. It would be contrary 
to public policy favoring compliance with law to allow the 
fact that conduct was done on behalf of a corporation operate 
as an excuse for criminal liability. 

§283. Criminal liability of corporations ; no defense. 

In any prosecution for an offense alleged to have been 
committed by a corporation, it is no defense that the act 
charged to constitute the offense was an impermissible cor- 
porate activity. 

CROSS-REFERENCE 

construction of provision allowing no defense § 308 

COMMENTARY ON § 283 

This section explicitly denies to a corporation the defense 
that the act constituting an offense was beyond the scope 
of its corporate powers. There is no merit in such a defense. 
This section is not in conflict with the “acting in the scope 
of his employment” language of § 281. It is clear that an 
employee or high managerial agent may be acting within the 
scope of his employment, as that term is generally under- 
stood, and may still do an act which is technically ultra vires 
as a matter of corporation law, because it exceeds the stated 
purposes of the corporation or violates shareholder resolu- 
tions. 

§284. Definitions relating to corporate liability. 

(1) “Agent” means any director, officer, or employee of 
a corporation, or any other person who is authorized to act 
in behalf of the corporation. 

(2) “High managerial agent” means an officer of a cor- 
poration or any other agent in a position of comparable au- 
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thority with respect to the formulation of corporate policy or 
the supervision in a managerial capacity of subordinate em- 
ployees. 


COMMENTARY ON § 284 

Subsection ( 1 ) indicates that one who is authorised to act 
on behalf of a corporation is an “agent” for the purposes of 
§§ 281-82, whether or not he is actually an employee of the 
corporation. A high managerial agent, defined in subsection 
(2), is one who has authority to formulate corporate policy 
and to supervise in a managerial capacity subordinate em- 
ployees. A corporate officer would normally have such au- 
thority. 


57 



CHAPTER 3 

PROVING AND DISPROVING CRIMINAL GUILT 


§301. Proving elements of the offense; State’s burden. 

(1) In any prosecution for an offense, a prima facie case 
for the State consists of some credible evidence tending to 
prove the existence of each element of the offense. 

(2) No person may be convicted of an offense unless each 
element of the offense is proved beyond a reasonable doubt. 

COMMENTARY ON § 301 

Section 301 describes the two burdens of proof which 
are placed upon the State in every criminal case. The first is 
an evidentiary burden. The State must come forward with 
some credible evidence tending to prove the existence of each 
element of the offense (a definition of “element of an offense” 
is in § 232). The question is not whether the Court believes 
the evidence, but whether a reasonable juror could believe it. 
A prima facie case consists of some credible evidence on every 
material element. The State must establish every element; 
if one is not established, the case may not go to the jury. 

The second burden on the State is a burden of persua- 
sion. This is much heavier than the evidentiary burden, re- 
quiring proof beyond a reasonable doubt. The jury may en- 
tertain a reasonable doubt simply on the basis of the State’s 
case; there is no burden on the defendant to introduce any 
evidence at all. Former Delaware law is clear that the de- 
fendant is presumed innocent until proved guilty. This has 
led to the usual jury instruction that proof of guilt must be 
beyond a reasonable doubt. 1 

Note, however, that § 301 is couched in terms of elements 
of the offense and does not require the State to disprove any 
defense. The State may, of course, desire to meet potential 


1. State v. Savage, 7 W.W. Harr. (37 Del.) 509, 186 Atl. 738 (1936); 
cf. Parker v. State, 205 A.2d 531 (Sup. Ct. 1964) (holding that there 
is a presumption of innocence). 
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defenses which the accused is expected to raise, but the State’s 
case may go to the jury if it introduces some credible evidence 
of each element of the offense, despite any failure to negate 
defenses raised by the defendant. 

§302. Proving elements of the offense; defendant’s bur- 
den. 


(1) Pursuant to subsection 301 (2) of this Criminal 
Code, the defendant is entitled to a jury instruction that the 
jury must acquit if they fail to find each element of the of- 
fense proved beyond a reasonable doubt. 

(2) The defendant may produce whatever evidence he 
has tending to negate the existence of any element of the of- 
fense, and, if the Court finds that a reasonable juror might 
believe that evidence, the defendant is entitled to a jury in- 
struction that the jury must consider whether the evidence 
raises a reasonable doubt as to the defendant’s guilt. 

COMMENTARY ON § 302 

This section concerns the defendant’s burden with regard 
to the elements of the offense, and is to be contrasted with the 
sections dealing with his burden of proving the elements of 
any defense which he may have. The section deals with two 
problems: (1) what instruction should the Court give to the 
jury when the only evidence presented is on behalf of the 
State, in order to assure that the “reasonable doubt” standard 
of § 301(2) will be implemented by the jury in evaluating the 
evidence; and (2) what treatment is to be given to evidence 
submitted by the defendant tending to negate the existence 
of an element of the offense. Both questions are consistently 
resolved. The underlying burden is on the State. Even if no 
contrary evidence is submitted, the defendant is still entitled 
to acquittal if the State has not proved its case beyond a rea- 
sonable doubt. The defendant need present no case, but if he 
does, this case is viewed as poking holes in the State’s case. 
He has no higher burden with respect to any of the elements 
of the offense than to suggest a reasonable doubt as to their 
existence. 
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Subsection (1) states the generally accepted rule that 
the defendant is entitled to a “reasonable doubt” instruction 
in every case. It is doubtful that the “presumption of inno- 
cence” instruction adds anything to the “reasonable doubt” 
concept, but it may be given if desired. It adds no new bur- 
den not already placed on the State by § 301. Subsection (2) 
permits the defendant to raise any evidence he has tending to 
negate an element of the offense, and, if the evidence is cred- 
ible (i.e., suitable to be considered by the jury), he is enti- 
tled to a jury instruction that there is no burden on the de- 
fendant other than that of raising a reasonable doubt, and 
his evidence may be viewed, if believed, as raising such a 
doubt. The section does not broaden the Court’s authority 
to comment on the evidence. It is intended to provide guid- 
ance as to what effect the defendant’s own evidence (e.g., 
that he had no intention to commit the crime) should be given. 

§303. Proof of defenses. 

(1) No defense defined by this Code or by another stat- 
ute may be considered by the jury unless the Court is satis- 
fied that some credible evidence supporting the defense has 
been presented. 

(2) Evidence supports a defense when it tends to estab- 
lish the existence of each element of the defense. 

(3) If some credible evidence supporting a defense is 
presented, the defendant is entitled to a jury instruction that 
the jury must acquit him if they find that the evidence sug- 
gests a reasonable doubt as to the defendant’s guilt. 

COMMENTARY ON § 303 

This section is concerned with the defendant’s burden of 
proving defenses which are defined as such in this Criminal 
Code. Matters tending to disprove an element of the offense 
are not involved unless they are specifically defined as defenses 
in this Code. 

Subsection (1) makes it clear that the Court does not 
have any duty to instruct the jury with regard to defenses 
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that are not raised by some credible evidence. It is, however, 
unimportant which side raised the evidence, and it is possi- 
ble that the prosecution’s case may contain sufficient evidence 
of a defense to get to the jury. Once some credible evidence 
is raised supporting each element of the defense, the defen- 
dant is entitled to a jury instruction that he must be acquitted 
if the evidence suggests a reasonable doubt as to his guilt. 
Thus, the importance of subsection (3) is that it requires 
only that the defense raise a reasonable doubt in the minds 
of the jury, not that the jury be persuaded that the defense is 
more probably true than not. The Court must only be satis- 
fied that a reasonable juror could find that the evidence sug- 
gests a reasonable doubt of the defendant’s guilt. 

What must the State do if the defendant does suggest 
a reasonable doubt? Clearly its case is in trouble unless that 
doubt is removed or explained. This will lead the State to 
present evidence tending to remove the doubt suggested by 
the defendant, or, at the very least, to subject the defendant’s 
evidence to rigorous cross-examination. But note that this 
section imposes no new burden upon the State. It retains its 
familiar burden of proving guilt beyond a reasonable doubt, 
and this burden does not shift or change at any time. Once a 
reasonable doubt is suggested, the State has lost, unless it 
can remove that doubt. 

§304. Proof of affirmative defenses. 

(1) When a defense declared by this Criminal Code or 
by another statute to be an affirmative defense is raised at 
trial, the defendant has the burden of establishing it by a pre- 
ponderance of the evidence. 

(2) Unless the Court determines that no reasonable 
juror could find an affirmative defense established by a pre- 
ponderance of the evidence presented by the defendant, the 
defendant is entitled to a jury instruction that the jury must 
acquit him if they find the affirmative defense established by 
a preponderance of the evidence. 

(3) An affirmative defense is established by a prepon- 
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derance of the evidence when the jury are persuaded that 
the evidence makes it more likely than not that each element 
of the affirmative defense existed at the required time. 

COMMENTARY ON § 304 

This section imposes a higher burden upon the defendant 
when his defense is defined as an affirmative defense. He has 
the burden of persuading the jury, by a preponderance of the 
evidence, of the existence of the defense. Former Delaware 
law had a large number of affirmative defenses. A persuasive 
burden was imposed by statute in the case of insanity, 1 and a 
reasonable doubt instruction was held incorrect. 2 Apart from 
statute, Delaware imposed a persuasive burden upon the 
accused as to all defenses of excuse or mitigation, which 
tended to admit that the defendant did the criminal act. 3 
However difficult it may be to sort the matter out logically, 
the cases declared that even though defendant had the per- 
suasive burden with regard to a particular defense, the ulti- 
mate risk of nonpersuasion was on the State. 4 Of course, the 
standard of proof, sometimes phrased “to the satisfaction of 
the jury”, is lower than the prosecution's “beyond a reason- 
able doubt” burden. 5 6 Delaware was decidedly in the minority 
in having a large number of affirmative defenses, though most 
states have at least a few. The matter was fully discussed in 
Quillen v. State? where the Supreme Court refers to the in- 
advisability of changing the rule by judicial decision and 
recommends the matter to legislate attention. 

When should an affirmative burden of proof be placed 
on the defendant? In the normal case, it seems very harsh 
to tell him that he must go to jail unless he wins on a bal- 
ance of probabilities test, for in effect the jury must resolve 


1. 11 Del. Code § 4701 (Repealed). 

2. Longoria v. State, 3 Storey (53 Del.) 311, 168 A. 2d 695 (1960). 

3. Halko v. State, 4 Storey (54 Del.) 180, 175 A.2d 42 (Sup. Ct. 
1961); Quillen v. State, 10 Ter. (49 Del.) 114, 110 A.2d 445 (Sup. Ct. 
1955). 

4. State v. Stockley, 3 Boyce (26 Del.) 246, 82 Atl. 1078 (1911). 

5. Quillen v. State, supra note 3. 

6. Supra note 3. 
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doubts against the accused. The real pinch is felt in cases 
of credibility of witnesses: Suppose witness X testifies that 
A did the act, but witness Z testifies that A was elsewhere at 
the time. Suppose further that the jury cannot tell which 
witness to believe. If alibi is an affirmative defense, the ac- 
cused goes to jail; if not, he goes free. Similar illustrations 
can be devised for insanity, self-defense, or provocation. Be- 
fore a defense is made affirmative, the question to be con- 
sidered is whether doubts are to be resolved for or against 
the accused. An affirmative defense should be exceptional, for 
it is contrary to traditional notions about criminal justice. 

Subsections (2) states that the defendant may get as 
far as the jury with his affirmative defense, unless no rea- 
sonable juror could find it established by a preponderance of 
the evidence. The jury instruction is to employ the words 
“preponderance of the evidence” rather than “satisfaction of 
the jury,” which may be confusing. Subsection (3) defines 
the preponderance standard. The jury must be persuaded that 
it is more likely than not that each element of the defense 
existed at the required time. 

Note again that the prosecution’s burden does not shift 
or change. It retains the ultimate responsibility of proving 
guilt beyond a reasonable doubt. No doubt it will wish to re- 
but a persuasive case suggesting the existence of an affirma- 
tive defense. 

§305. Proving exemption from criminal liability. 

When this Criminal Code or another statute specifically 
exempts a person or activity from the scope of its application 
and the defendant contends that he is legally entitled to be 
exempted thereby, the burden is on the defendant to prove, 
as an affirmative defense, facts necessary to bring him within 
the exemption. 


COMMENTARY ON § 305 

There are a number of sections of the Code which exempt 
particular persons or activities from liability for particular 
offenses. This section requires the defendant to prove, as an 
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affirmative defense (that is, by a preponderance of the evi- 
dence), the facts necessary to exempt him . 1 Thus, if the sec- 
tion exempts hunters, he must prove he was a hunter at the 
relevant time. Appendix E includes a list of exemptions in 
this Criminal Code. 

§306. Effect of presumptions. 

(1) There are no conclusive presumptions in this Crimi- 
nal Code, and all conclusive presumptions formerly existing 
in the criminal law of Delaware are hereby abolished. 

(2) Rebuttable presumptions formerly existing in the 
criminal law of Delaware are preserved except to the extent 
that they are inconsistent with the provisions of this Crimi- 
nal Code. 

(3) Notwithstanding any other provision of this Crimi- 
nal Code, the following rebuttable presumptions are expressly 
preserved : 

(a) A person is presumed to intend the natural and 
probable consequences of his act. 

(b) A person found in exclusive possession of goods 
acquired as a result of the commission of a recent crime 
is presumed to have committed the crime. 

(4) Proof of a fact tending to create a rebuttable pre- 
sumption not inconsistent with the provisions of this Crimi- 
nal Code or a presumption created by this Criminal Code con- 
stitutes prima facie evidence of the presumed conclusion. 

(5) The Court may tell the jury of the existence of the 
presumption, and if it does so the defendant is entitled to a 
jury instruction that the presumption does not relieve the 
State of its burden of proving guilt beyond a reasonable 
doubt. Nevertheless, the jury may convict the defendant, de- 
spite the existence of evidence tending to rebut the presump- 
tion, if they find no reasonable doubt about the defendant’s 
guilt. 

1. The rule of § 305 was at one time the law of Delaware. See State 
v. Sockum, 6 Boyce (29 Del.) 350, 99 Atl. 833 (1917). 
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COMMENTARY ON § 306 

The former criminal law, particularly as it was stated 
in the cases, contained a large number of presumptions, some 
of which were said to be “conclusive” and some “rebuttable”. 
Subsection (1) abolishes any conclusive presumptions which 
may have survived; they are now absorbed into the defini- 
tions of crimes in this Criminal Code. Rebuttable presump- 
tions, on the other hand, are preserved, except to the extent 
that they are inconsistent with this Criminal Code. A num- 
ber of rebuttable presumptions and rules of evidence in the 
nature of rebuttable presumptions are in fact expressly de- 
fined in the Criminal Code, including two time-honored rules 
of logic set forth in subsection (3) . They are as follows : 

§204(3) — body of homicide victim found within State; 

result presumed to have occurred within State 
§852 — receiving stolen property; presumption of 
knowledge 

§900 — issuer of check had no account with drawee or, 
having account, failed to make good within 10 
days after notice of dishonor ; prima facie evi- 
dence of knowledge 

§1225 — defendant made two irreconcilable statements 
under oath; prima facie evidence of falsity of 
one 

§1363 — obscenity; presumption of knowledge arising 
from dissemination in course of business 

Subsection (4) makes a rebuttable presumption a way of 
proving a prima facie case, but the existence of a presumption 
does not change the prosecution’s burden of proof, set forth 
in § 301. This is consistent with the treatment given to bur- 
dens of proof in §§ 301-05, but represents a change in the for- 
mer law. Subsection (5) states the appropriate jury instruc- 
tion when a presumption is in the case. It gets the case to 
the jury without any further evidence bearing on the point. 
Thereafter it is treated like any other fact in the case. The 
jury may convict the defendant, in spite of evidence tending 
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to rebut the presumption, if they find no reasonable doubt 
about the defendant's guilt. The notion of “shifting" burdens 
is omitted. 

§307. Proof of intention, recklessness, knowledge, or be- 
lief. 


(1) The defendant’s intention, recklessness, knowledge, 
or belief at the time of the offense for which he is charged 
may be inferred by the jury from the circumstances sur- 
rounding the act he is alleged to have done. In making the in- 
ference permitted by this section, the jury may consider 
whether a reasonable man in the defendant’s circumstances 
at the time of the offense would have had or lacked the requi- 
site intention, recklessness, knowledge, or belief. 

(2) When the defendant’s intention, recklessness, knowl- 
edge, or belief is an element of an offense, it is sufficient to 
establish a prima facie case for the State to prove circum- 
stances surrounding the act which the defendant is alleged 
to have done from which a reasonable juror might infer that 
the defendant’s intention, recklessness, knowledge, or belief 
was of the sort required for commission of the offense. 

COMMENTARY ON § 307 

One of the most important underlying premises of this 
Criminal Code is that criminal guilt ought to turn on the 
subjective criminality of the accused. Thus, for example, in 
defining the defense of justification, the defense turns on 
what the defendant himself believed as to the necessity of tak- 
ing certain protective action. When guilt is subjective, how- 
ever, problems of proof by the State arise. When a man’s in- 
tention must be proved, for example, it would appear to be 
impossible for the State, without calling the defendant to the 
witness stand, to prove his intention, unless he has made a 
written memorandum of it or has told another person. Even 
the common law was faced with this problem, and dealt with 
it by the presumption that man is presumed to intend the 
natural and probable consequences of his acts. 
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That presumption is preserved, and in addition § 307 per- 
mits the State to get its case to the jury on the basis of what 
would have been the state of mind of a reasonable man under 
the circumstances known to the accused. This may be shown 
not only by direct proof, but also by such inferences as may 
be reasonably drawn from the evidence adduced. The jury is 
not relieved of its job of determining whether, in any case, 
the defendant himself had the requisite mental state. The 
jury must use the “reasonable man” evidence as a way of 
reaching the defendant’s own culpability. Section 307 permits 
the jury to infer the requisite culpability from all of the facts 
of the case, by considering what a reasonable man, in the de- 
fendant’s circumstances at the time of the offense, would 
have intended. Moreover, subsection (2) permits the State 
to make out a prima facie case of murder, for example, de- 
spite lack of direct proof of intention to kill, if it has proved 
circumstances from which a reasonable juror might infer the 
requisite intention. These might include deliberate selection 
and aiming of a deadly weapon. 

Subsection (1) also applies to cases in which the defen- 
dant’s mental state is a matter of defense. Thus, if defen- 
dant claims that a killing was justified because he believed 
it necessary for the protection of his own person (note that 
§ 464 requires only proof of belief, not reasonable belief), the 
jury, in determining whether the defendant actually had the 
asserted belief, are permitted to test the defendant’s credi- 
bility by considering what a reasonable man under circum- 
stances would have believed. 

Section 307 does not embody an objective standard of 
guilt. It does permit the use of an objective standard to judge 
the truth about the defendant’s own mental culpability. Even 
this use of the objective standard is further restricted by the 
phrase “in defendant’s circumstances at the time of the of- 
fense.” The defendant is not required to have superhuman 
powers of perception. Even his normal powers may be af- 
fected by situational stresses which must be taken into ac- 
count by the jury. If defendant is abnormal in some way, his 
case is properly treated under one of the sections giving a 
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defense for abnormality (e.g., intoxication, insanity, auto- 
matism) . 

It should be emphasized that proof of what would have 
been the state of mind of a reasonable man will not, in itself, 
satisfy the prosecution’s burden of persuasion. The question 
in every case is what the accused believed or intended. If the 
jury have a reasonable doubt about the defendant’s own 
culpability, they must acquit. Section 307 is merely intended 
to aid the State in getting to the jury without having literally 
to prove what was going on in the defendant’s mind. Like- 
wise where a state of mind is a matter of defense, the Court 
should instruct the jury that the standard of defense is purely 
subjective (unless the relevant definition of the defense con- 
tains the word “reasonably” or some other objective stan- 
dard), but that the jury may consider, in determining 
whether the accused did in fact entertain the asserted belief, 
what a reasonable man would have believed under the cir- 
cumstances. If the jury are satisfied that the accused enter- 
tained the asserted belief, regardless of what a reasonable 
man would have believed, they should acquit. 

§308. Construction of provisions allowing no defense. 

When a provision of this Criminal Code expressly denies 
the applications of a specific defense, no inference is thereby 
created that any other defense is valid. 

COMMENTARY ON § 308 

This Criminal Code contains a number of provisions 
withdrawing a possible defense to criminal liability. Section 
308 states that such provisions are not intended to be exclu- 
sive, and that no inference is thereby created that any other 
defense is necessarily valid. The applicability of a defense 
depends on the standards of §§ 303-04. 
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DEFENSES TO CRIMINAL LIABILITY 

§401. Mental illness or mental defect. 

(1) In any prosecution for an offense, it is an affirmative 
defense that, at the time of the conduct charged, as a result 
of mental illness or mental defect, the accused lacked sub- 
stantial capacity to appreciate the wrongfulness of his con- 
duct or lacked sufficient will power to choose whether he would 
do the act or refrain from doing it. 

(2) If the defendant prevails in establishing the affirma- 
tive defense provided in subsection (1) of this section, the 
trier of facts shall return a verdict of “not guilty by reason 
of insanity”. 

CROSS-REFERENCE 
proof of affirmative defenses § 304 

COMMENTARY ON § 401 
Former Delaware Law 

Except for the language about “substantial capacity”, 
§ 401 codifies the former Delaware law. That law was stated 
in State v. Jack 1 as follows : 

To exempt a person from responsibility for crime, 
the insanity must be of such a character as either to de- 
prive him of the capacity to distinguish between right 
and wrong in respect to the particular act committed, 
or to deprive him of sufficient will power to choose 
whether he would do the act or refrain from it. 

In the more recent case of Longoria v. State 2 a similar state- 
ment of the law was approved : 

The trial judge charged the jury to the effect that 
if the defendant was mentally ill when he killed the child, 

1. 4 Penn. (20 Del.) 470, 475, 58 Atl. 833 (1903). 

2. 3 Storey (53 Del.) 311, 320, 168 A.2d 695, 699-700 (Sup. Ct. 
1961). 
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he would not be responsible for what he did ; that to ex- 
empt a person from responsibility for a crime, the men- 
tal illness must be of such a character as to deprive him 
of the capacity to distinguish between right and wrong 
in respect to the act committed or to deprive him of suf- 
ficient will power to choose whether he would do the act 
or refrain from doing it; that it was not necessary that 
the jury be satisfied as to the particular type of mental 
illness from which defendant might suffer. 

The Court further held in Longoria that it was not er- 
ror to refuse an instruction adapted from the Durham case 
to the effect that the accused ought to be excused if his crimi- 
nal act was the “product” of mental disease or defect. Finally, 
the Court held that the trial judge had not committed error 
in failing to use the phrase “he did not know the nature or 
quality of his act” which appears in the definition of insanity 
given by the English judges in M’Naghten’s 3 case. In the 
Court’s view, that idea is automatically included in the Dela- 
ware definition. Thus, Delaware has essentially the old 
M’Naghten rule plus “irresistible impulse,” though the latter 
phrase is not confined to sudden urges. 4 It should further be 
noted that the same insanity rules govern two other related 
situations: (1) the mental disease (delirium tremens) caused 
by prolonged overconsumption of alcoholic beverages, 5 and 
(2) “partial” insanity, or as it is sometimes called, insane 
delusion. 6 Modern medical opinion would probably not accept 
that either of the preceding cases of mental illness is substan- 
tially different from any other form of insanity. 


3. R. v. M’Naghten, (1843) 10 Cl. & F. 200, 8 Eng. Rep. 718. The 
M’Naghten rule, as stated in State v. Danby, 1 Houst. Crim. 166 (1864), 
is as follows: “it must be clearly proved that, at the time of committing 
the act of killing, the prisoner was laboring under such a defect of rea- 
son from disease of mind as not to know the nature and quality of the 
act he was then doing, or, if he did know it, that he did not know he 
was doing what was wrong.” 

4. See Parker v. State, 221 A.2d 599 (Sup. Ct. 1966). 

5. State v. Kavanaugh, 4 Penn. (20 Del.) 131, 53 Atl. 335 (1902). 

6. State v. Danby, supra note 3. 
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Trends in the Law about Insanity 

The Model Penal Code definition is quite similar to Dela- 
ware law and to § 401, but in referring to irresistible im- 
pulse, it uses the following phrase : “he lacks substantial ca- 
pacity ... to conform his conduct to the requirements of 
law.” 7 That definition has been accepted by the Third Cir- 
cuit in the case of United States v, Currens 8 and by the Sec- 
ond Circuit in United States v . Freeman 0 

Another direction was taken by the District of Columbia 
Circuit in Durham v, United States, 10 The test there used is 
as follows : “an accused is not criminally responsible if his un- 
lawful act was the product of mental disease or mental de- 
fect.” Unfortunately this isn't very satisfying as a test of in- 
sanity for criminal law purposes. While it does properly allow 
considerable leeway to medical testimony, it seems to place the 
effective decision on criminal responsibility in the hand of the 
expert witness, for once he satisfies the jury that the act was 
the “product” of insanity, the accused must be acquitted. The 
very ambiguity of the “product” concept has repelled the 
Model Penal Code Reporters and many other commentators. 11 
The jury are not told what factors they should consider in de- 
termining whether the accused's responsibility is impaired. 
Surely it should not be enough simply to prove that a man is 
insane. Public policy urges that before madness will excuse 
a crime it ought to be such that the accused could not keep 
from breaking the law or could not distinguish right from 
wrong. To quote Judge Learned Hand : 

I have read the opinion that you mention (Durham), 
and perhaps it is all that can be said; but, frankly, it 


7. Model Penal Code § 4.01 (Prop. Official Draft 1962) ; III. Ann. 
Stat. eh. 38, § 6-2 (Smith-Hurd 1964). 

8. 290 F.2d 751 (3d Cir. 1961). 

9. 357 F.2d 606 (2d Cir. 1966). 

10. 214 F.2d 862 (D.C. Cir. 1954). 

11. See generally Model Penal Code, Tent. Draft No. 4, at 159 
and authorities there cited. An additional brief canvass of the legal 
standards for determining criminal responsibilities appears in 20 Drake 
L. Rev. 353 (1971). 
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did not seem to give us any guidance that perceptibly 
would help. The truth appears to me to be that the ques- 
tion goes to the heart of whatever we choose to make 
our purpose in criminal punishment. It is only indi- 
rectly, or at second hand, a psychiatric question/’ 12 
The Durham rule has recently been rejected by the District 
of Columbia Circuit, which has now adopted the Model Penal 
Code definition. 13 

Another important development has been the bifurcated 
trial. In some instances it is inevitably required, as, for ex- 
ample, when the accused defends both on the ground of inno- 
cence and on the ground of insanity. 14 California by statute 
requires two trials in all cases in which insanity is raised, the 
first being solely restricted to a determination of whether or 
not the defendant did the act charged, and whether any of 
the more conventional defenses applies to him. If he is found 
guilty of doing the act, his sanity is then considered at a sep- 
arate proceeding. 15 The rationale is the complicated nature of 
the testimony likely to be involved in a determination of in- 
sanity, which might only confuse the jury, if it were disposed 
to find the defendant not guilty for another reason. 

The Code Provision 

What is the nature of the insanity defense? As defined 
in § 401 it clearly does more than simply to negative the ac- 
cused’s ability to have the requisite state of mind to commit 
a crime. What it does is to suggest that the accused is not 
responsible regardless of the state of mind required by the 
definition of the crime if he is insane within this section. Thus 
insanity would be a defense to criminally negligent homicide 
(§ 631), as well as to offenses of absolute liability. This is en- 
tirely justifiable, because the insanity defense is based on 
the following rationales : 


12. Quoted in Longoria v. State, 3 Storey (53 Del.) 311, 323, 168 
A. 2d 695, 701 (Sup. Ct. 1961). 

13. United States v. Brawner, 40 U.S.L. Week 2834 (D.C. Cir. 
dec. June 23, 1972). 

14. See Holmes v. United States, 363 F.2d 281 (D.C. Cir. 1966). 

15. Calif. Pen. Code §§ 1016, 1026-27. 
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(1) It is immoral to punish one who is insane. He 
needs treatment, not punishment. Moreover, the act of 
punishing an insane man is degrading to a civilized so- 
ciety. This idea is unrelated to his state of mind with 
regard to the criminal act at the time of the crime but 
turns on his general mental state at the time. 

(2) The insane, as a class, are presumably not de- 
terrable by criminal sanctions. The same internal stresses 
which caused a criminal act are likely to be reactivated 
again, without any deterrent effect of a former punish- 
ment being felt. Furthermore, treatment rather than 
punishment of the insane has not been shown to weaken 
the deterrent value of criminal sanctions vis-a-vis sane 
offenders. 

The implication of a successful insanity defense is that 
the accused would probably not have done the crime at all ex- 
cept for his insanity. He may very well have intended to kill, 
for example, but he would never have formed that intention 
had he been sane. Delaware law has not restricted the insanity 
defense to crimes requiring a specific intent. So it may be 
raised in second-degree murder cases, for example, in which 
an intent to kill is unnecessary. 

The first part of § 401’s definition of insanity is probably 
not very controversial. The person who lacks “substantial 
capacity to appreciate the wrongfulness of his conduct” as a 
result of mental illness or mental defect is nowhere regarded 
as a candidate for criminal punishment. Thus a man who is 
so insane that he believes God has commanded him to put a 
certain person to death, for example, or believes that he is 
squeezing a lemon when he is in fact choking his wife to 
death, is well beyond the purview of the criminal law. It is 
both unjust and futile to punish such a person. The Dela- 
ware cases for more than a century have excluded one who 
could not appreciate the difference between right and wrong. 16 


16. See e.g., State v. Danby, 1 Houst. Crim. 166 (1864), which 
gives a standard M’Naghten instruction. 
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The use of the words “substantial capacity” may seem to 
be an important change in the former law, but it is not a 
great change in the way the law has been applied. M’Naghten 
required complete impairment, as does the language of the 
Delaware cases. But most American psychiatrists regard in- 
sanity as quantitatively rather than qualitatively different 
from the normal mental state. 17 The schizophrenic, for ex- 
ample, is extremely disoriented from reality, but not totally 
disoriented. A whole range of mental states may be hypothe- 
sized, ranging from totally sane to totally insane. 18 Cases 
close to one pole, which § 401 would include, are distinguish- 
able from cases close to the other pole, which are normal or 
only slightly abnormal. It would be wrong to require a show- 
ing of total insanity, particularly when such a state rarely 
if ever exists. Even one who is very mad will have lucid in- 
tervals or will be always lucid with regard to some subjects. 
No doubt former law did not really require a showing of total 
insanity, but its standards came dangerously close to invit- 
ing perjury by psychiatrists who knew that by any meaning- 
ful test the accused was insane. The section therefore requires 
a showing of substantial rather than total insanity. 

The second part of § 401’s definition of insanity, “lacked 
sufficient will power to choose whether he would do the act 
or refrain from doing it,” comes directly from the Delaware 
cases. 19 It has worked in practice, though its language has 
an archaic ring. It is, in fact, a restatement of the irresistible 
impulse rule. It covers the man who knows what he is doing 
and knows that it is wrong, but is unable, as a result of his 
illness or defect, to keep himself from doing it. Judge Biggs 
provides an excellent explanation of this defense in his opin- 
ion in the Currens case : 

Our institutions contain many patients who are in- 
sane or mentally ill or mentally diseased and who know 


17. See Brett, An Inquiry into Criminal Guilt 167-74 (1963). 

18. See generally Guttmacher & Weihofen, Psychiatry and the 
Law (1952). 

19. State v. Jack, 4 Penn. (20 Del.) 470, 58 Atl. 833 (1903). 
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the difference between right and wrong. A visit of a 
few hours at any one of our larger State institutions 
within this Circuit will convince even the lay visitor of 
the correctness of this statement. The test, therefore, of 
knowledge of right or wrong is almost meaningless. 

[Judge Biggs explains that the first objective of a 
modern definition of insanity is to give the expert medi- 
cal witness the widest possible leeway to share with the 
court and jury his understanding of the accused’s mental 
state, unhampered by archaic and artificial questions such 
as, “Did the defendant, at the time he committed the act 
of which he is accused, know the difference between right 
and wrong?”, or “Knowing the right, was he unable, by 
reason of his mental condition to adhere to it?”] 

. . . Our second objective is ... to verbalize the 
relationship between mental disease and the concept of 
“guilty mind” in a way that will be both meaningful to 
a jury charged with the duty of determining the issue 
of criminal responsibility and consistent with the basic 
aims, purposes, and assumptions of the criminal law . . . 

The concept of mens rea, guilty mind, is based on 
the assumption that a person has a capacity to control 
his behavior and to choose between alternative courses of 
conduct. This assumption, though not unquestioned by 
theologians, philosophers, and scientists, is necessary to 
the maintenance and administration of social controls. 
It is only through this assumption that society has found 
it possible to impose duties and create liabilities designed 
to safeguard persons and property. . . . Essentially 
these duties and liabilities are intended to operate upon 
the human capacity for choice and control of conduct so 
as to inhibit and deter socially harmful conduct. When 
a person possessing capacity for choice and control, nev- 
ertheless breaches a duty of this type he is subjected to 
the sanctions of criminal law. He is subjected to these 
sanctions not because of the act alone, but because of his 
failure to exercise his capacity to control his behavior 
in conformity with the demands of society . . . 
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It follows, we believe, that where there is a reason- 
able doubt as to whether a particular person possesses 
capacity of choice and control, i.e., capacity to conform 
his conduct to society's standards there is a reasonable 
doubt as to whether he possessed the necessary guilty 
mind ... It should be made clear to the jury that the 
fact that a defendant was mentally diseased is not deter- 
minative of criminal responsibility in and of itself but is 
significant only insofar as it indicates the extent to 
which the particular defendant lacked normal powers of 
control and choice at the time he committed the criminal 
conduct with which he is charged . . . 

We are of the opinion that the following formula 
most nearly fulfills the objectives just discussed: The 
jury must be satisfied that at the time of committing the 
prohibited act the defendant, as a result of mental dis- 
ease or defect, lacked substantial capacity to conform his 
conduct to the requirements of the law which he is al- 
leged to have violated. 20 

The second clause also covers the insane psychopath or 
sociopath. Psychopathy is explicitly excluded in the Model 
Penal Code : 

(2) As used in this Article, the terms “mental dis- 
ease or defect” do not include an abnormality manifested 
only by repeated criminal or otherwise anti-social con- 
duct. 21 

It is hard to believe this means what it says, though possi- 
bly emphasis is to be placed on the word “only.” The Model 
Penal Code definition would not be likely to exclude a person 
who is a psychopath but who offers expert evidence to the ef- 
fect that he is, medically speaking, insane and has not suffi- 
cient will power to choose whether or not he will do the act 
he does. His would not then be an abnormality manifested 
only in repeated criminal conduct, but would be manifested 


20. 290 F.2d at 765-74. 

21. Model Penal Code § 4.01(2) (Prop. Official Draft 1962). 
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as well by medical symptoms to which our law gives credence. 
But the Model Penal Code provision is not followed, because 
it would inevitably lead to confusion and might lead to the 
exclusion of really insane people from the protection of the 
insanity definition. 22 

Burden of Proof: Section 401 follows former Delaware 
law in requiring the defendant to satisfy the jury of his in- 
sanity by a preponderance of the evidence. 23 This follows from 
the specification of insanity as an “affirmative defense.” Sev- 
eral other modem authorities, including the Model Penal Code 
and the New York Penal Law, have given the defendant who 
raises the insanity defense only the burden of suggesting a 
reasonable doubt of his sanity. This was thought too light a 
burden in view of the frequent conflict in expert testimony 
about sanity and in view of the sound public policy of holding 
people responsible for their criminal acts in the absence of 
unusual circumstances. Another rationale favoring an af- 
firmative burden of proof is the presumption of sanity, under 
which the State is relieved of a potential burden of proving 
sanity in all cases. If the defendant has done the act, and is 
presumptively sane, it is not illogical to give him a burden 
of proving that he is not like other men. 24 Specifically, the 
defendant must prove by a preponderance of the evidence 
that he fits within at least one of the parts of the definition 
of insanity in § 401. 

The Verdict: Subsection (2) follows 11 Del. Code §4701. 
The jury must first find that the defendant did the act (if he 
did not, he should have a normal acquittal) . If they are satis- 
fied beyond a reasonable doubt that he did the act, and that 
no other defenses to liability exist which would also entitle 


22. See the interesting discussion of this issue in United States v. 
Currens, 290 F.2d 751, 762-63 (3d Cir. 1961). 

23. Longoria v. State, 3 Storey (53 Del.) 311, 168 A.2d 695 (Sup. 
Ct. 1961). The former law made an exception for a deaf and dumb per- 
son charged with homicide. In such a case, the burden was on the State 
to prove the sanity of the accused at the time of the killing. State v. 
Draper, 1 Houst. Crim. 291 (1868). 

24. Lindman & McIntyre, The Mentally Disabled and the Law 
349 (1961). 
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him to a normal acquittal, the jury may proceed to consider 
whether the defendant’s evidence has proved his sanity. If 
proof has been made by a preponderance of the evidence, the 
appropriate verdict is “not guilty by reason of insanity.” 

“Mental illness or mental defect ." 25 Section 401 is not a 
definition of insanity in a medical sense, but is a definition 
of a defense which may be used in the case of mental illnesses 
or defects which have certain results. Just as in former Dela- 
ware law, it is irrelevant what name the medical profession 
would give to the illness or defect. What is relevant is whether 
the abnormal condition has the requisite effect on the defen- 
dant’s cognitive or volitional faculties. 

Note that § 401 requires explicit proof of a causal connec- 
tion between mental abnormality and the evidence on which 
the accused relies to prove that he is not criminally respon- 
sible. No change is contemplated in the former Delaware rule 
that emotional frenzy, unrelated to mental disease, is not in- 
sanity 26 (though of course it may be covered in other sec- 
tions of this Code). Nor is it enough under § 401 to prove that 
the accused was intoxicated, for intoxication alone is no proof 
of mental disease. Nor is drug addiction itself a proof of 
mental illness. 27 On the other hand, if there is adequate medi- 
cal testimony that in a particular case intoxication or drug 
addiction has caused mental illness, and if in addition that 
mental illness has had an effect on the defendant’s cognitive or 
volitional faculties which brings his case within the section, 
then he may be found not guilty by reason of insanity. 

In summary, the main objective is to give a wide scope 
to medical testimony. If a doctor will testify that he recog- 
nizes in the accused the symptoms of a medically defined 
mental illness or defect, that should be sufficient to cross the 
first hurdle. Then the question becomes strictly a legal and 
not a medical question, although the doctor may be of help in 


25. These terms are defined in § 222. 

26. Ruffin v. State, 11 Ter. (50 Del.) 83, 123 A.2d 461 (Sup. Ct. 
1956). 

27. On both points see Fisher v. State, 4 Storey (54 Del.) 542, 182 
A.2d 333 (Sup. Ct. 1962). 
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framing the legal issue. The legal issue is, of course, whether 
the accused lacked either of the capacities mentioned in § 401. 

§402. Procedures when defense of mental illness or mental 
defect is raised. 

(1) The procedures for examination of the accused by his 
own psychiatrist or by a psychiatrist employed by the State 
and the circumstances under which such an examination will 
be permitted may be prescribed by rules of the court having 
jurisdiction over the offense. 

(2) A psychiatrist or other expert testifying at trial con- 
cerning the mental condition of the accused shall be permitted 
to make a statement as to the nature of the examination, his 
diagnosis of the mental condition of the accused at the time of 
the commission of the offense charged, and his opinion as to 
the extent, if any, to which the capacity of the accused to ap- 
preciate the wrongfulness of his conduct or to choose whether 
he would do the act or refrain from doing it or to have a par- 
ticular state of mind which is an element of the offense 
charged was impaired as a result of mental illness or mental 
defect at that time. He shall be permitted to make any expla- 
nation reasonably serving to clarify his diagnosis and opinion 
and may be cross-examined as to any matter bearing on his 
competence or credibility or the validity of his diagnosis or 
opinion. 


COMMENTARY ON § 402 

This section implements the policy objectives discussed in 
the Commentary on § 401. Procedures for examinations by the 
defendant's and the State's psychiatrists may be prescribed by 
rules of the court having jurisdiction over the offense. This 
should permit considerable flexibility in the development of 
rules which will aid in ascertaining the true mental state of 
the defendant. Court rules may, for example, provide for or 
require an examination by a psychiatrist employed by the 
State in every case. 

Subsection (2) is most important. It allows the testifying 
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psychiatrist the greatest possible freedom to discuss and ex- 
plain his understanding of the psychological makeup of the 
defendant. By such testimony, the jury will be enabled to make 
an intelligent decision as to whether the defendant has raised 
a reasonable doubt of his sanity. The subsection makes it clear 
that the psychiatrist is not limited to testifying in the words 
of § 401. However, he may give his opinion on whether the 
accused’s mental illness or mental defect deprives him of the 
capacities specified in § 401 or makes him unable to form a 
particular state of mind which is an element of the offense 
charged, as provided in § 407. He is to be permitted to make 
any reasonable explanation of his opinion, and a wide cross- 
examination is allowed. 

§403. Disposition of person found not guilty by reason of 
insanity. 

(1) Upon the rendition of a verdict of “not guilty by rea- 
son of insanity”, the Court shall, upon motion of the Attorney 
General, order that the person so acquitted shall forthwith be 
committed to the Delaware State Hospital. 

(2) A person committed to the Delaware State Hospital 
in accordance with subsection (1) shall be kept there until the 
Superior Court of the county wherein the case was tried is 
satisfied that the public safety will not be endangered by his 
release. The Superior Court shall without special motion re- 
consider the necessity of continued detention of a person thus 
committed after he has been detained for one year. It shall 
thereafter reconsider his detention upon motion on his behalf 
or whenever advised by the State Hospital that the public 
safety will not be endangered by his release. 

COMMENTARY ON § 403 

Section 403, following former Delaware law, explicitly 
declares that a verdict of not guilty by reason of insanity does 
not authorize the immediate release of the accused. The At- 
torney General may (and in most cases should) move, and in 
such case the Court is required to order, that a person so 
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acquitted be committed to the Delaware State Hospital. There 
his mental illness may be treated, if possible, and he may be 
confined until it is safe to release him. Subsection (2) states 
the circumstances under which he may be released. The Su- 
perior Court of the county where the case was tried must be 
satisfied that the public safety will not be endangered by his 
release. This decision will ordinarily be made on the basis of 
testimony by the doctors who have been treating him, and any 
other factors deemed by the Court to be relevant. Recon- 
sideration of the necessity of continued detention must occur 
after one year, and at any time thereafter upon motion on 
behalf of the committed person or upon the advice of the ap- 
propriate authorities at the State Hospital. Nothing in § 403 
is meant to limit the right of the committed person or someone 
acting on his behalf to move the Court for release at any time. 
This is clear from the wording of the first sentence of sub- 
section (2). 

§404. Incapacity to stand trial by reason of mental illness 
or mental defect. 

(1) Whenever the Court is satisfied, after hearing, that 
an accused person, because of mental illness or mental defect, 
is unable to understand the nature of the proceedings against 
him, or to give evidence in his own defense, or to instruct 
counsel on his behalf, the Court may order the accused person 
to be confined and treated in the Delaware State Hospital until 
he is capable of standing trial. However, upon motion of the 
defendant, the Court may conduct a hearing to determine 
whether the State can make out a prima facie case against 
the defendant, and if the State fails to present sufficient evi- 
dence to constitute a prima facie case, the Court shall dismiss 
the charge. This dismissal shall have the same effect as a 
judgment of acquittal. 

(2) When the Court finds that the defendant is capable 
of standing trial, he may be tried in the ordinary way, but the 
Court may make any adjustment in his sentence which is re- 
quired in the interest of justice, including a remission of all 
or any part of the time spent in the State Hospital. 

81 


§ 405 


Delaware Criminal Code 


COMMENTARY ON § 404 

The problem here does not appear to have been dealt 
with in former Delaware legislation. Section 404 makes ex- 
plicit provision for the situation in which the accused is un- 
able to understand the case against him, to give evidence in 
his own defense, or to instruct his lawyer. Conviction of some- 
one who was unable to do any of those things would probably 
be unconstitutional. A different standard of insanity from that 
in § 401 is set here, and § 401 is not relevant because it re- 
lates to mental condition at the time of the act, not at the 
time of trial. Subsection (1) requires a hearing to decide 
capacity to stand trial, so it is consistent with the accused 
person’s constitutional rights. 1 

A new provision, borrowed from the Model Penal Code 
and the English Criminal Procedure (Insanity) Act, 1964, 
allows the Court to conduct a hearing, upon motion of the 
defendant, to determine whether the State has sufficient evi- 
dence to make out a prima facie case against him. If it can- 
not make out such a case, there is no point in holding the 
defendant for trial. The hearing does not constitute a trial, 
and no jury is to be involved. However, a dismissal following 
a hearing has the same effect as a judgment of acquittal. 

Subsection (2) recognizes that there is no objection to 
trying the accused when his mental condition permits him to 
stand trial. It permits the Court, in trying or sentencing the 
accused, to make any adjustment in his sentence which justice 
requires. In some cases it may be inhumane to give him a full 
sentence, particularly where the crime involved is relatively 
minor and his detention has already been prolonged. 

§405. Mental illness after conviction but before sentence. 

(1) Whenever the Court is satisfied that a prisoner has 
become mentally ill after conviction but before sentencing so 
that he is unable understandingly to participate in the sentenc- 
ing proceedings, and if the Court is satisfied that a sentence 

1. See Miller v. Blalock, 356 F.2d 273 (4th Cir. 1966), holding that 
accused is entitled to a hearing on question of fitness to stand trial. 
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of imprisonment may be appropriate, the Court may order the 
prisoner to be confined and treated in the Delaware State 
Hospital until he is capable of participating in the sentencing 
proceedings. 

(2) When the Court finds that the prisoner is capable of 
participating in the sentencing proceedings, he may be sen- 
tenced in the ordinary way, but the Court may make any 
adjustment in his sentence which is required in the interest of 
justice, including a remission of all or any part of the time 
spent in the State Hospital. 

CROSS-REFERENCE 

transfer of inmates to mental hospitals: 11 Del. Code § 6525 

COMMENTARY ON § 405 

This section follows former 11 Del. Code § 4703. The 
value of a convicted person’s reasoned participation in his 
own sentencing is great enough to merit postponing sentenc- 
ing until he is able to assist his attorney in raising matters 
which may tend to mitigate the sentence. Subsection (1) per- 
mits the prisoner to be confined and treated in the Delaware 
State Hospital until he is capable of participating in the sen- 
tencing proceeding. But, before so committing the prisoner, 
the Court must be satisfied that a sentence of imprisonment 
may be appropriate. If the Court sees no reason for imprison- 
ment, it would be wrong to confine the accused by any judicial 
compulsion. 

Subsection (2) gives the Court specific authority to 
modify the sentence, in the interest of justice, after being 
advised that the prisoner is able to participate in sentencing. 
Normally the modification would include a remission of part 
or all of the time spent in the State Hospital. 

§406. Mental illness after confinement. 

(a) Whenever in any case it appears to the Superior 
Court, upon information received from the Department of 
Health and Social Services that a prisoner confined with 
the Department, has become mentally ill after conviction 
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and sentence, the Court may appoint two reputable prac- 
ticing physicians to inquire of the mental condition of the 
prisoner and make report of their finding to the Court 
within two days from the date of their appointment, by 
writing under their hands and seals. Should the report of 
the physicians be that the prisoner is mentally ill, he shall 
at once be ordered by the Court transferred from the 
prison facility where he is confined to the Delaware State 
Hospital. 

(b) The expenses of the removal of such mentally ill 
person and of his admission into such Hospital and his 
maintenance therein up and until the time he is discharged 
by the Court, shall be borne by the State. If any such 
mentally ill person has any real or personal estate, the 
Department of Health and Social Services shall have for 
the expenses and charges so incurred, the same remedy 
as is provided in section 5127 of Title 16. 

COMMENTARY ON § 406 

This section provides a procedure for transfer to the 
Delaware State Hospital of a prisoner who has become 
mentally ill after conviction and sentence and while confined. 
The Court appoints two physicians to examine the prisoner, 
and if they find him mentally ill he must be transferred to the 
Hospital. The expenses of such treatment are paid by the 
State, but under certain circumstances may be recovered from 
property of the prisoner. 1 

§407. Impaired mental responsibility; defense. 

In any prosecution for an offense an element of which is 
intention or knowledge, the defendant may prove as an af- 
firmative defense by the testimony of a psychiatrist or other 
expert his inability, as a result of mental illness or mental de- 
fect, to have the required state of mind at the time of the 
offense. He may, nevertheless, be convicted of any offense 

1. 16 Del. Code § 5127. 
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which he has committed requiring a state of mind which he was 
able to form. 


CROSS-REFERENCES 
proof of affirmative defenses § 304 
definitions relating to state of mind § 231 
element of offense § 232 
mental illness or mental defect § 401 

COMMENTARY ON § 407 

Section 407 creates a defense which is new to Delaware 
law, but not unlike other defenses which have traditionally 
been available. 1 For example, a man cannot now be convicted 
of first-degree murder, which requires a finding of specific 
intent, if at the time of the killing he was too drunk to form 
a specific intent. 2 It logically follows that, if a man was in- 
capable, by reason of mental illness or mental defect, of hav- 
ing a state of mind required for commission of the offense, he 
ought to have a defense to any crime requiring that state of 
mind, even though he is not so insane as to come within the 
provisions of § 401. Expert testimony will be needed, and is 
expressly made admissible, to prove that the defendant could 
not have the required state of mind. The section does not 
preclude his conviction for another crime which does not re- 
quire the state of mind, if evidence supports conviction for 
that offense. Thus, while a particular defendant could not be 
convicted of first-degree murder, he might well be convicted 
of second-degree murder or manslaughter. 

For the same reasons given in the Commentary to § 401, 
the defendant is given an affirmative burden of proof. This 
may, however, be somewhat illogical, because the defense 
suggests the absence of an element of the offense, the existence 
of which must be proved by the State beyond a reasonable 
doubt. Expert testimony is required, and the jury must be 


1. The court in Wierzbicki v. State, 293 A. 2d 564 (Del. Sup. Ct. 
1972) discussed the defense of diminished responsibility, but did not rule 
on its availability. 

2. State v. Adams, 6 Penn. (22 Del.) 178, 65 Atl. 510 (1906); State 
v. Brewington, 2 Boyce (25 Del.) 71, 78 Atl. 402 (1910) (embezzlement). 
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persuaded by a preponderance of the evidence that the defen- 
dant was unable to form the requisite state of mind. 

§421. Intoxication. 

(1) Except as provided in subsection (2) of this section, 
voluntary intoxication is an affirmative defense in a prosecu- 
tion for a criminal offense only if it negatives the element of 
specific intent required by the crime charged. 

(2) When recklessness is an element of an offense, and 
the defendant, as a result of voluntary intoxication, is un- 
aware of a risk, his unawareness does not negative the mental 
state of recklessness if he would have been aware of the risk 
had he not been intoxicated. 

CROSS-REFERENCES 
element of an offense § 232 
intoxication — definition § 424(1) 
proof of affirmative defenses § 304 
recklessness § 231(3) 
voluntary intoxication § 424(2) 

COMMENTARY ON § 421 

Former Delaware Law 

The early common law treated voluntary intoxication as 
an aggravating rather than a mitigating circumstance, 1 2 and 
even today it is generally true that “drunkenness is no excuse 
for crime. ,, 2 Nevertheless, intoxication may negate the de- 
fendant's ability to form a particular specific intent required 
for commission of a criminal offense. A person found to have 
committed murder while too intoxicated to be able to form an 
intent to kill is therefore not guilty of first-degree murder, but 
only of second-degree murder. 3 The jury “must be satisfied 
that the prisoner was so drunk as to be utterly incapable of 


1. See Kenny, Outlines of Criminal Law (19th ed. 1966). 

2. State v. Adams, 6 Penn. (22 Del.) 178, 181, 65 Atl. 510, 511 
(1906). 

3. See Dashiell v. State, 2 Storey (52 Del.) 189, 154 A.2d 688 
(Sup. Ct. 1959). 
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forming a specific intent or a formed design to kill.” 4 It is 
possible for a person to be intoxicated and yet to have sufficient 
control over his mental faculties to premeditate murder. 5 

Likewise, while drunkenness may negate the specific in- 
tent required for guilt in the crime of rape, it will not excul- 
pate for assault because no specific intent is required. 6 Volun- 
tary intoxication may also negate knowledge where, as in a 
charge of receiving stolen goods, knowledge is an element of 
the offense. 7 When a person decides to commit a crime, and 
thereafter, having become drunk, commits the offense, the fact 
of intoxication does not lessen the degree of the offense. 8 It 
is reasoned that the subsequent intoxication does not negate 
the soberly formed intent. Drunkenness would not appear to 
be a defense to reckless conduct unless, perhaps, it was so 
severe so as to render the defendant incapable of realizing 
he was taking any risk at all. 9 

Intoxication is, of course, usually caused by alcoholic 
beverages, but it may also be caused by drug addiction, and 
one who can show that he was under the influence of drugs is 
entitled to a jury instruction that drug addiction may be 
found to negative specific intent. 10 

The Code Provision 

Subsection (1) makes several important changes in the 
present law. Intoxication remains, however, a defense with a 
limited scope. It may be employed only if it negatives “the 
element of specific intent” required for commission of an of- 
fense. This “specific intent” language was added during the 
prolonged legislative history of the Criminal Code, and its 
meaning is somewhat questionable in the context of a Code 

4. State v. Kupis, 7 W.W. Harr. (37 Del.) 27, 31, 179 Atl. 640, 641 
(1935); accord, Fisher v. State, 4 Storey (54 Del.) 542, 182 A.2d 333 
(Sup. Ct. 1962). 

5. State v. Kupis, supra note 4. 

6. State v. Truitt, 5 Penn. (21 Del.) 466, 62 Atl. 790 (1905). 

7. Kenny, op. cit. supra note 1, § 42. 

8. State v. Truitt, supra note 6. 

9. Kenny, op. cit. supra note 1, § 41. 

10. Fisher v. State, supra note 4. 
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which has in other provisions rejected the common-law con- 
cept of specific intent. However, the Code expressly defines 
the states of mind required for criminal guilt (§ 231) and 
declares that “no person may be found guilty of a criminal 
offense without proof that he had the state of mind required 
by the law defining the offense” (§ 251(1)) or acted inten- 
tionally, knowingly or recklessly if no state of mind is speci- 
fied (§ 251(2) ). It is therefore probable that a court will hold 
that the inappropriate specific intent language can be con- 
strued to mean “the state of mind required for commission 
of the offense.” It therefore appears that under § 421, in- 
toxication will continue to negate the ability to form an in- 
tention, if intention is a material element of the offense. And, 
as in the past, the defendant can still be found guilty of 
another crime which does not require a mental state which he 
would have been unable to form. As at common law, intoxica- 
tion may also negate knowledge where it is a material element. 
Moreover, it should be noted that many more offenses are de- 
fined to require an intention under this Criminal Code than 
under the present law. This is because the Code has not pre- 
served the obscure distinction between general and specific 
intent. 

The reasons for providing the intoxication defense are 
aptly summed up in the Model Penal Code commentary as fol- 
lows : 

(W)hen purpose or knowledge, as distinguished from 
recklessness, is made essential for conviction, the reason 
very surely is that in the absence of such states of mind 
the conduct involved does not present a comparable 
danger . . . ; or, finally, that the ends of legal policy are 
served by bringing to book or subjecting to graver sanc- 
tions those who consciously defy the legal norm. If the 
mental state which is the basis of the law’s concern does 
not exist, the reason for its non-existence is quite plainly 
immaterial. 11 


11. Model Penal Code § 2.08, comment at 7-8 (Tent. Draft No. 9, 
1959). 
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Whether, in a particular case, intoxication negatives a 
material element of the offense is a question for the jury and 
must be proved by a preponderance of the evidence. 

Subsection (2) deprives an intoxicated defendant of the 
defense of intoxication in cases in which recklessness is a 
sufficient state of mind for guilt. Thus if the defendant could 
not perceive the grave risk his conduct created because of 
voluntary intoxication he will nevertheless be held accountable 
if he would have been aware of the risk had he been sober. 
This imposes an objective standard to the extent that all men 
are to be held to a standard of conduct which they could have 
observed had they been sober. A great many crimes are com- 
mitted under the influence of overindulgence in alcohol, and it 
would be wrong that a defendant should be excused from guilt 
for crimes of recklessness which by their very nature pre- 
suppose an indifference to society’s standards of behavior. 

§422. Intoxication and mental illness. 

Intoxication does not, in itself, constitute mental illness or 
mental defect within the meaning of Section 401 of this Crim- 
inal Code. 


COMMENTARY ON § 422 

This provision follows former Delaware law in limiting 
the defense of insanity to those cases which fall within the 
definition of insanity given in the Delaware case law. 1 Intoxi- 
cation by itself does not justify acquittal by reason of in- 
sanity. Habitual intoxication which produces permanent 
mental disease amounting to legal insanity would relieve the 
defendant of criminal liability. 2 In such a case, the require- 
ments of the insanity defense would have to be proved be- 
fore the defendant could be found not guilty by reason of 
insanity. 


1. Cf. 9 Ruffin v. State, 2 Terry (50 Del.) 83, 123 A.2d 461 (Del. 
Sup. Ct. 1956). 

2. Accord , Easter v. District of Columbia, 209 A.2d 625 (D.C. Ct. 
App. 1965). 
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§423. Intoxication not voluntary. 

In any prosecution for an offense it is a defense that, as a 
result of intoxication which is not voluntary, the actor at the 
time of his conduct lacked substantial capacity to appreciate 
the wrongfulness of his conduct or to perform a material ele- 
ment of the offense, or lacked sufficient will power to choose 
whether he would do the act or refrain from doing it. 

CROSS-REFERENCES 
definition of intoxication § 424 (1) 
element of an offense § 232 
proof of defenses § 303 

definition of voluntary intoxication § 424 (2) 

COMMENTARY ON § 423 
Former Delaware Law 

Although there is no reported Delaware case on the point, 
it is fairly clear that involuntary intoxication is available as 
a defense at common law. Even under the old law, which gave 
no effect to voluntary intoxication, it is asserted by authorities 
that involuntary drunkenness was a defense. 1 It has been held 
that involuntary intoxication is a complete defense to a crim- 
inal charge, 2 and this rule is generally observed. 3 

The Code Provision 

Section 423 recognizes that a man should not be held 
criminally responsible for conduct which he did not freely 
choose to do. The section is meant to cover cases in which the 
actor is forced to take intoxicants, as well as cases in which 
he was unaware of the intoxicating nature of the substance 
taken. Another common case would be an abnormal reaction 
to a drug prescribed by a physician. As with the defense of 
insanity, the relationship between the circumstance disabling 
the defendant from controlling his actions and the act charged 
is specified. The defendant must present some credible evi- 
dence that his conduct resulted from the intoxication and that 


1. Smith & Hogan, Criminal Law 133-34 (2d ed. 1969). 

2. Saldiveri v. State, 217 Md. 412, 143 A.2d 70 (1958) (dictum). 

3. Bishop, Criminal Law § 405 (9th ed. 1923). 
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the intoxication was so severe that (1) he could not appreciate 
the wrongfulness of his conduct, (2) he lacked substantial 
capacity to perforin a material element of the offense, or (3) 
he lacked sufficient will power to choose whether he would do 
the act or refrain from doing it. This standard is more lenient 
than the defense allowed to the voluntary drunk. It is not 
limited to simple inability to form the requisite state of mind 
for guilt. 

Involuntary intoxication need not lead to an outright 
acquittal. If the intoxication negates the requisite state of 
mind which is an element of an offense but does not affect the 
defendant’s appreciation of right and wrong nor his ability to 
control his actions, the defendant might still be guilty of a 
lesser offense for which that state of mind is not required. 
In such an instance, the defense of involuntary intoxication 
operates the same way as the defense of voluntary intoxication. 

§424. Definitions relating to intoxication. 

As used in Sections 421 through 423 of this Criminal 
Code: 

(1) “Intoxication” means the inability, resulting 
from the introduction of substances into the body, to exer- 
cise control over one’s mental faculties. 

(2) “Voluntary intoxication” means intoxication 
caused by substances which the actor knowingly intro- 
duces into his body, the tendency of which to cause 
intoxication he knows or should know, unless he intro- 
duces them pursuant to medical advice or under such 
duress as would afford a defense to a prosecution for a 
criminal offense. 

COMMENTARY ON § 424 
Former Delaware Law 

The common law dealing with intoxication usually in- 
volves alcoholic beverages or narcotic drugs. In an appropriate 
case, the jury is charged that drug addiction (or intoxication 
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from the use of drugs) may be found to negate a specific in- 
tent. 1 Likewise intoxication may be caused by other foreign 
substances introduced into the system, such as fumes from 
certain types of glue (glue sniffing), hallucinatory drugs 
(such as L.S.D.), excessive medication, or an atypical reaction 
to medication. These other forms of intoxication would prob- 
ably even under the former law be treated similarly to intoxi- 
cation from narcotics or alcohol, but for the most part their 
widespread use is too recent to have any appearance in the 
case law. 2 

The Code Provision 

Subsection (1) gives a broad definition of intoxication, 
meant to cover every substance which has the ability to pre- 
vent a person from exercising control over his mental facili- 
ties. This breadth of definition is possible (just as a broad 
definition of “mental disease” is possible) because the intoxi- 
cation must meet a definite legal standard, prescribed in §§ 421 
and 423 before it amounts to a defense. Whatever substance 
causes the problem, the defendant is logically entitled to a de- 
fense if he can bring his case within the limits of those sec- 
tions. 

Subsection (2) defines voluntary intoxication. It includes 
all intentional introduction of intoxicants into the body, ex- 
cluding introduction under medical orders or circumstances 
amounting to duress. Again, the breadth of definition is not 
legally relevant, since the case must come within the operative 
defense section, § 421. 

§431. Duress. 

(1) In any prosecution for an offense, it is an affirmative 
defense that the defendant engaged in the conduct charged to 
constitute the offense because he was coerced to do so by the 

1. Fisher v. State, 4 Storey (54 Del.) 542, 182 A.2d 333 (Sup. Ct. 
1962). 

2. Cf. Commonwealth v. Detweiler, 229 Pa. 304, 78 Atl. 271 (1910) 
(intoxication from the use of any drug is considered to be the same as 
alcoholic intoxication). 
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use of, or a threat to use, force against his person or the per- 
son of another, which a reasonable person in his situation 
would have been unable to resist. 

(2) The defense provided by subsection (1) of this sec- 
tion is unavailable if the defendant intentionally or recklessly 
placed himself in a situation in which it was probable that he 
would be subjected to duress. 

(3) It is not a defense that a woman acted on the com- 
mand of her husband, unless she acted under such coercion as 
would establish a defense under this section. The presumption 
that a woman acting in the presence of her husband is coerced 
is abolished. 


CROSS-REFERENCE 
proof of affirmative defenses § 304 

COMMENTARY ON § 431 
Former Delaware Law 

There are no reported cases in Delaware dealing with the 
defense of duress (also sometimes called coercion). Indeed, 
there are few reported cases anywhere, suggesting the con- 
clusion that the defense is seldom invoked because its elements 
are too difficult to prove. 

At common law, duress could be raised as a defense to 
any charge except homicide. 1 Most cases hold that the coercion 
or duress must be present, imminent, or impending and the 
threat must be such that the actor reasonably believed him- 
self or another to be in danger of death or great bodily harm. 2 
Some cases have further qualified the defense as follows : “to 
be available as a defense, the fear must be well-founded, and 
immediate and actual danger of death or great bodily harm 
must be present, and the compulsion must be of such a char- 
acter as to leave no opportunity to accused for escape or self- 
defense in equal combat.” 3 

1. State v. Nargashian, 16 R.I. 299, 58 Atl. 953 (1904) ; 22 C.J.S. 
Criminal Law § 44 (1961) and cases cited in n. 74.50. 

2. Annot., 40 A.L.R.2d 908, 910 (1955). 

3. Servina v. State, 109 Tex. Crim. 443, 448, 5 S.W.2d 510, 513 
(1928). 
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A threat of future injury has been held insufficient to 
constitute duress . 4 Likewise, threat of damage to or destruc- 
tion of property or slight or remote injury to the person will 
not constitute duress . 5 6 The defense is unavailable where the 
defendant, through some act of his own, negligently or inten- 
tionally placed himself in a position inviting compulsion . 8 

When threat of injury to another is involved, the avail- 
ability of the defense depends on the circumstances, including 
the relationship between the defendant and the person to 
whom harm is threatened . 7 

Occasionally the outcome of a particular case depends 
upon the status of the defendant. Probably a person in mili- 
tary service is not responsible for criminal acts done at the 
command of his superior officer unless they were beyond the 
scope of his duty, or so clearly wrong that the normal rule is 
inapplicable . 8 A woman acting in the presence of her husband 
has been presumed to be coerced by him, though this presump- 
tion is rebuttable . 9 On the other hand, children acting on the 
direction of their parents (at least if they are old enough to 
be criminally responsible themselves) and servants acting on 
the direction of their masters have been held not to be acting 
under duress . 10 

The Code Provision 

The defense of duress is closely allied to the defense of 
self-defense and the defense of j ustification involving choice of 
evils. Its rationale is that a man should not be held criminally 
responsible for a crime when commanded to do it under cir- 
cumstances in which a reasonable person would have been un- 
able to resist the compulsion to do it. An objective standard 


4. Annot., 40 A.L.R.2d 908, 911 (1955). 

5. Ibid. 

6. E.g., State v. Patterson, 117 Ore. 153, 241 Pac. 977 (1925). 

7. Annot., 40 A.L.R.2d 908, 917 (1955). 

8. State v. Roy, 233 N.C. 558, 64 S.E.2d 840 (1951). 

9. Annot., 71 A.L.R. 1116 (1931). 

10. People v. Richmond, 29 Cal. 414 (1866) ; Carlisle v. State, 37 
Tex. Crim. 108, 38 S.W. 991 (1897); 22 C.J.S. Criminal Law § 44 
(1961) and cases cited therein. 
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is proposed; what would a reasonable person in the actor’s 
situation have done in response to the threat. Here we are 
looking not to the mythical perfect man encountered in the 
law of torts, but to the man of ordinary firmness and resolu- 
tion to obey the law, who nevertheless is unwilling to take 
grave risks of injury. 

It may be objected that the criminal law itself is expected 
to be coercive and that it is contrary to public policy to permit 
a threat by a private individual to outweigh the law’s coercion. 
Thus Stephen declared, “It is at the moment when temptation 
to crime is the strongest that the law should speak most 
clearly and emphatically to the contrary.” 11 The answer to 
this viewpoint is that the criminal law should not set stan- 
dards higher than most men can reach. If a man is immedi- 
ately and irresistibly threatened, the future and uncertain 
sanctions of the criminal law are unlikely to affect his choice 
of action. 

The difficult policy questions discussed in the preceding 
paragraph are particularly evident when the act involved is a 
homicide. Section 431 expands the old law by making the de- 
fense available in all cases, including homicides. The old cases 
embodied the philosophy that, “though a man be violently as- 
saulted, and hath no other possible means of escaping death 
but by killing an innocent person, this fear and force shall not 
acquit him of murder, for he ought rather to die himself, than 
escape by the murder of an innocent.” 12 But the accused, too, 
is an innocent when threatened with death, and the drive for 
self-protection is overpowering in certain circumstances. The 
words of Justice Holmes are compelling: “Detached reflection 
cannot be demanded in the presence of an uplifted knife.” 13 

The common-law requirements that the threat be of a 
present use of force and that the coercing party be present and 
able to carry out the threat have been abandoned. Of course, 
the credibility of the threat is a circumstance for the jury to 

11. 2 Stephen, History of the Criminal Law 107 (1883). 

12. State v. Nargashian, 26 R.I. 299, 302, 58 Atl. 953, 955 (1904). 

13. Brown v. United States, 256 U.S. 335, 343 (1921). 
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consider. The absence of a chance of escape or of self-defense 
is also a jury question, but is not made a condition on the 
availability of the defense. These circumstances will have 
different weights in different cases. It is impossible to make 
a hard and fast rule requiring the defendant to choose an 
alternative course of action; that determination must depend 
on all the facts of the case. 

The defense is not available where the threat is one of 
damage or destruction of property. Only a threat to use force 
against the person is covered. In those cases where a lesser 
crime might be justified in order to save more valuable prop- 
erty, the defendant can raise the defense of choice of evils pro- 
vided in § 463. 

Subsection (2) provides that the defense of duress is 
unavailable where the defendant has intentionally or reck- 
lessly placed himself in a position inviting duress. New York 
and several other states have taken the same approach. 14 

Subsection (3) abolishes the common-law presumption of 
coercion when a woman commits a crime in the presence of 
her husband. This does not preclude a woman from establish- 
ing the defense of duress when coercion is applied by her 
husband ; it merely sets for her the same standard of proof as 
for others. 

It may be that at common law duress was viewed as 
negativing criminal intent. More likely, however, the defense 
is one which suggests that it is cruel and unnecessary to 
punish the actor, despite his state of mind, because he has 
responded to coercion which a reasonable man could not have 
resisted. Punishment will therefore serve no useful purpose of 
crime prevention or rehabilitation. The defense is therefore 
available to all crimes, including crimes of strict responsibility. 

Duress is an affirmative defense, giving the defendant a 
burden of persuasion by a preponderance of the evidence. 


14. N.Y. Pen. Law § 35.35. 
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§432. Entrapment. 

(1) In any prosecution for an offense, it is an affirmative 
defense that the accused engaged in the proscribed conduct 
because he was induced or encouraged to do so by a law en- 
forcement officer or by a person acting in cooperation with a 
law enforcement officer, seeking to obtain evidence against 
him for the purpose of criminal prosecution, when the methods 
used were such as to create a substantial risk that the offense 
would be committed by a person not otherwise disposed to 
commit it. Conduct merely affording a person an opportunity 
to commit an offense does not constitute entrapment. 

(2) The defense afforded by subsection (1) of this sec- 
tion is unavailable when causing or threatening physical in- 
jury is an element of the offense charged and the prosecution 
is based on conduct causing or threatening such injury to a 
person other than the person perpetrating the entrapment. 

CROSS-REFERENCES 
element of an offense § 232 
proof of affirmative defenses § 304 

COMMENTARY ON § 432 
Former Delaware Law 

Entrapment was a defense under former Delaware law. 
The limits of the defense are stated as follows : 

... it must appear, when the crime charged is not one 
requiring a specific criminal intent, that an officer charged 
with the enforcement of the law has actively solicited and 
procured the defendant to commit the offense in question. 
... It is [further] . . . necessary for the person luring 
an unsuspecting defendant into the commission of a crime 
to be connected in some fashion with the active enforce- 
ment of the law. 1 

It is a fair inference from this statement that the accused must 
be otherwise “innocent” or not predisposed to commit the 
crime. That is essentially the position taken by the United 

1. Halko v. State, 209 A. 2d 895, 899 (Del. Sup. Ct. 1965). 
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States Supreme Court. 2 The entrapment defense was affirma- 
tive, giving the defendant a burden of proof by a preponder- 
ance of the evidence. 3 

The Code Provision 

The reason for providing a defense of entrapment is not 
that the crime resulting from the entrapment is any less repre- 
hensible than other crimes, but rather that the defense may 
deter wrongdoing by law-enforcement officials. It is, like the 
constitutional rules excluding illegally obtained evidence from 
criminal trials, the only really effective means of curbing 
police lawlessness. As much as we desire the detection and 
eradication of crime, we cannot condone official action which 
induces innocent people to commit crimes which they are not 
otherwise disposed to commit. To quote the Model Penal Code 
commentary : 

The harm done by increasing the risk of offending on 
the part of the innocent is great. Some persons will thus 
turn to crime and risk the pain of punishment at the call 
of law enforcement. When officers are engaged in persuad- 
ing citizens to criminal acts, they are absent from their 
proper task of apprehending those offenders who act with- 
out encouragement. Such tactics spread suspicion in the 
community and can easily be employed as the expression 
of personal malice on the part of a police officer. Perhaps 
most important of all is the injury to the reputation of 
law enforcement institutions which follows the employ- 
ment of methods shocking to the moral standards of the 
community'. 4 

Section 432 makes entrapment an affirmative defense, re- 
quiring the accused to satisfy the jury by a preponderance of 
the evidence that the entrapment was the procuring cause of 
his criminal act. This higher standard was set because the ac- 
cused has admittedly done the act and is imputing misconduct 

2. Sherman v. United States, 356 U.S. 369 (1958); Sorrells v. United 
States, 287 U.S. 435 (1932). 

3. Crosby v. State, 295 A.2d 708 (Del. Sup. Ct. 1972) ; State v. Brown, 
287 A. 2d 400 (Del. Super. Ct. 1972). 

4. Model Penal Code, Tent. Draft No. 9, at 14-15. 
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to the police — an easy and not uncommon thing for a criminal 
defendant to do. Moreover, the officer or person cooperating 
with him must encourage commission of the crime for the 
purpose of criminal prosecution. This excludes a case in which 
a police officer urges someone to commit a crime, with intent, 
for example, to share in the profits of the crime, and another 
police officer happens upon the scene and makes the arrest. 

Finally, § 432 looks to the culpability of the defendant as 
well as to the official misconduct. If he is “otherwise disposed” 
to commit the offense, it will not avail him that he he was 
encouraged to do so by the police officer. Thus a woman who is 
loitering for the purpose of offering herself for prostitution 
cannot raise the defense of entrapment if her offer is accepted 
by a police officer as part of the detection routine. 

The defense of entrapment is not available where the of- 
fense involves causing or threatening physical injury to a 
person other than the person perpetrating the entrapment. 

§441. Ignorance or mistake of fact. 

In any prosecution for an offense, it is a defense that the 
accused engaged in the conduct charged to constitute the 
offense under ignorance or mistake of fact if : 

(1) The ignorance or mistake negatives the state of 
mind for the commission of the offense; or 

(2) The statute defining the offense or a statute re- 
lated thereto expressly provides that the ignorance or 
mistake constitutes a defense or exemption; or 

(3) The ignorance or mistake is of a kind that sup- 
ports a defense of justification as defined in this Code. 

CROSS-REFERENCES 

state of mind § 231 

defense of justification §§ 461-70 

proof of defenses § 303 

COMMENTARY ON § 441 

Former Delaware Law 

It is a well-settled principle of common law, accepted in 
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Delaware, that ignorance or mistake of fact is a defense to 
criminal liability if it negatives the mens rea or guilty mind 
required for commission of the offense . 1 A common example 
would be the case in which defendant takes something, honestly 
believing it to be his own, though he is mistaken. The law 
allows a defense to larceny under those circumstances , 2 as well 
as to embezzlement . 3 It is sometimes said that the mistake must 
be reasonable, but this is probably only a common-sense rule of 
evidence, reflecting the fact that a jury will not believe a 
claim of mistake if it is utterly unreasonable . 4 The defense is 
limited to cases requiring a culpable mental state which could 
be affected by the mistake. Thus, if an offense is deemed to 
be one of strict liability , 5 or to require only negligence, the de- 
fendant may have no defense . 6 

The Code Provision 

One of the most important principles underlying this 
Criminal Code is that the defendant ought to be judged by his 
own subjective culpability. If he believes that a certain state 
of facts exists which would make his activity lawful, he 
ought not to be held criminally liable, unless the crime is one 
of strict liability or of criminal negligence. In the latter case, 
a defense would be denied only when the defendant was crim- 
inally negligent in not properly informing himself about the 
true state of facts. 

Both ignorance and mistake are covered. A defense is 
provided if the ignorance or mistake negatives the culpable 

1. See State v. Long, 5 Terry (44 Del.) 262, 278, 65 A.2d 489, 497 
(Sup. Ct. 1949). See generally Hall, General Principles of Criminal 
Law 360-76 (2d ed. 1960); Model Penal Code § 2.04, comment at 135- 
40 (Tent. Draft No. 4, 1955); Williams, Criminal Law §§ 52-73 (2d 
ed. 1961). 

2. State v. Pullen, 3 Penn. (19 Del.) 184, 187, 50 Atl. 538, 539 
(1901). 

3. State v. Collins, 1 Marv. (15 Del.) 536, 540, 41 Atl. 144, 146 
(1894). 

4. See Williams, Criminal Law § 71 (2d ed. 1961). 

5. See Regina v. Prince, (1875) 13 Cox C.C. 404; Hall, General 
Principles of Criminal Law 372-76 (2d ed. 1960). 

6. Williams, Criminal Law § 71 (2d ed. 1961). 
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mental state required for commission of the offense or if it is 
expressly made a defense by the statute defining the offense. 
Note that there is no requirement of reasonableness. Most 
commentators treat a requirement of reasonableness as ab- 
surd. It is ridiculous to assert that a crime requiring intention 
or recklessness can be committed although the accused labored 
under a mistake that negatived the requisite intention or reck- 
lessness. No matter how unreasonable the mistake, the de- 
fendant should be found not guilty if that mistake negatived 
the requisite state of mind. On the other hand, there is a re- 
quirement of reasonableness built into every criminal case, in 
the sense that the trier of facts must be able to believe what 
the defendant says, or at least find it sufficiently credible to 
raise a reasonable doubt about the defendant’s guilt. On bal- 
ance, the danger of disbelief of meritorious claims seems 
greater than the danger of abuse. 

Subsection (3) deals with the similar problem of mistake 
as to some element of justification. 7 For example: A mis- 
takenly believes that B is attacking him with a loaded gun. 
It is in fact a toy. If A kills B in self-defense, that killing will 
be justifiable. No requirement of reasonableness is made, 
though it is clearly within the power of a jury not to believe 
a claim of mistake. 

Note that defendant’s mistake must make some difference 
to his criminal liability before he is given a defense. Thus, for 
example, if he would still be committing the crime if the facts 
were as he thought them, this section would provide no de- 
fense. If he would be committing a different crime, the best 
practice would probably be to convict him of the crime he 
thought he was committing, if that is an included offense, 
or to indict him for that crime. From the wording of § 441 
it is clear that even such a mistake as would make a man 
guilty of another crime is a defense if it negatives the culpa- 
ble mental state required for commission of the crime with 
which he is charged. 

As originally proposed, this Criminal Code contained a 
section granting, in certain limited instances, an affirmative 


7 . §§ 461 - 70 . 
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defense based on ignorance or mistake of law. The defense 
was confined to cases in which the statute defining the offense 
had not been published or otherwise reasonably made available 
prior to the conduct charged and cases in which the defendant 
relied on an official interpretation of the law, afterward deter- 
mined to be invalid or erroneous. Prior Delaware case law 
appears to have recognized the defense of mistake of law 
where the mistake negatives the specific intent required for 
commission of a crime , 1 2 * * * * * 8 where it negatives “general criminal 
intent,” 9 and where the defendant has made “a diligent effort, 
in good faith, by means as appropriate as any available under 
our legal system, to acquire knowledge of the relevant law.” 10 
Absent such circumstances, the prevailing view is that igno- 
rance or mistake of law is not a defense because of the public 
policy requiring all men to inform themselves reliably about 
the law . 11 Since the proposed provision on ignorance or mis- 
take of law was not enacted as part of the Criminal Code, the 
Long case, which provides a more liberal definition of the 
defense than the proposed provision, will continue to be the 
law of Delaware. This is so because, while the Code expressly 
declares that no conduct constitutes an offense unless defined 
by statute, there is no similar limitation on the availability of 
defenses. 

§451. Consent to acts not involving physical injury. 

In any prosecution for an offense, it is a defense that the 
victim consented to the act done, provided that : 

(1) The act did not involve or threaten physical in- 
jury; and 

(2) Such consent negatives an element of the offense. 


8. Long v. State, 5 Terry (44 Del.) 262, 278, 65 A.2d 489, 497 

(Sup. Ct. 1949). 

9. Id. at 278-79, 65 A.2d at 497. 

10. Id. at 280, 65 A.2d at 497 ; cf. Mag-ill v. North Am. Refractories 

Co., 36 Del. Ch. 305, 308, 129 A.2d 411, 412 (Sup. Ct. 1957). 

11. State v. Deedon, 189 A.2d 660 (Del. Sup. Ct. 1963). 
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Any person who enters the presence of other people con- 
sents to the normal physical contacts incident to such presence. 

CROSS-REFERENCES 
element of an offense § 232 
proof of defenses § 303 
proof of belief § 307 

COMMENTARY ON § 451 
Former Delaware Law 

No Delaware cases specifically permitting the defense of 
consent have been found, but Delaware courts would probably 
have followed the generally accepted common-law rule that be- 
cause a crime is a wrong committed against the State, consent 
by a private party is not a defense. 1 But in some cases, con- 
sent is deemed to negative an element of the offense itself, and 
this is particularly true in property offenses. 2 For example, 
common-law larceny is taking and carrying away the property 
of another, without his consent and with intent permanently 
to deprive him of it. Clearly, consent of the owner would be a 
complete defense because an element of the crime is lacking. 
Consent must be given prior to the commission of the acts 
which would otherwise constitute an offense ; later ratification 
is insufficient. 3 Moreover, consent must be freely given, and 
not obtained by deceit or fraud. 4 

Consent may be presumed in certain instances. People 
who walk about in public are presumed to consent to the 
normal physical contacts that occur in crowded places. 5 

The Code Provision 

Reflecting the former law, the defense of consent is avail- 
able whenever the act does not involve or threaten physical 
injury and the consent negatives an element of the offense. 
As in the former law, the defense will be most used in the 


1. 1 Burdick, Law of Crime § 188 (1946). 

2. Ibid. 

3. Williams, Criminal Law § 251 (2d ed. 1961). 

4. Kenny, Outlines of Criminal Law § 12 (19th ed. 1966). 

5. Id. § 156. 
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property offenses. It is sufficient that the victim has actually 
consented, whether or not the defendant knew of his consent. 
Note that consent is a defense, requiring the accused to come 
forward with some credible evidence of the existence of con- 
sent before the jury may be instructed to consider it. If lack 
of consent is specifically made an element of a particular 
offense, however, as in some of the sexual offenses, the State 
has the burden of proving whatever is required for guilt with 
regard to consent. 

The final sentence codifies the common-law view that a 
person who enters the presence of other people must be taken 
to consent to normal physical contacts incident to such pres- 
ence. Rude and offensive contact is not consented to, however, 
and may amount to offensive touching if it is beyond what may 
normally be expected in a public place. 

§452. Consent to physical injury. 

In any prosecution for an offense involving or threatening 
physical injury, it is a defense that the victim consented to 
the infliction of physical injury of the kind done or threatened, 
provided that: 

(1) The physical injury done or threatened by the 
conduct consented to is not serious physical injury; or 

(2) The physical injury done or threatened is a rea- 
sonably foreseeable hazard of joint participation in any 
concerted activity, athletic contest, or sport not pro- 
hibited by law. 


CROSS-REFERENCES 

proof of defenses § 303 
proof of belief § 307 

COMMENTARY ON § 452 
Former Delaware Law 

Under certain circumstances, consent could be raised as 
a defense to crimes involving physical injury or even death. 
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Consent is a defense, for example, to the assault which is 
inevitably involved in any surgical or dental operation.® It is 
also a defense to injuries which are the normal incidents of a 
vigorous game or sport voluntarily engaged in . 7 In some other 
cases consent may be a defense to the crime of assault, but 
then the assault must not be in breach of the peace, nor may it 
involve serious physical injury . 8 “Extreme and causeless in- 
jury to life, limb or health” cannot be consented to . 9 Consent 
must be freely and voluntarily given, and not the result of 
fraud or duress . 10 The injury done must not exceed the scope 
of the consent . 11 

The Code Provision 

This section allows consent to be raised as a defense to 
crimes involving physical injury, provided that the injury 
done or threatened does not constitute serious physical injury. 
This is the scope of the defense under the common law. In 
addition, consent is a defense to physical injury, including 
serious physical injury, which is a reasonably foreseeable 
hazard of joint participation in a lawful concerted activity, 
athletic contest, or sport. The defense of justification deals 
with other matters formerly comprehended within the defense 
of consent, such as lawful chastisement and surgical opera- 
tions . 12 The defense arises whenever the victim actually con- 
sents to the injury, whether or not the defendant knows of 
the consent. Consent to physical injury is a defense, and the 
defendant should be acquitted if the jury find that his evidence 
of consent raises a reasonable doubt as to his guilt. The de- 
fendant’s burden is to present some credible evidence in order 
to get his defense to the jury. 


6. Kenny, Outlines op Criminal Law § 12 (19th ed. 1966). 

7. Id. § 130. 

8. 1 Burdick, Law op Crime § 188 (1946) ; see Van Vooren v. Cook, 
273 N.Y. App. Div. 88, 92, 75 N.Y.S.2d 362, 365-66 (1947); R. v. Donovan, 
(1943) 103 K.B. 683. But cf. State v. Katz, 266 Mo. 493, 181 S.W. 425 
(1915). 

9. Kenny, Outlines of Criminal Law § 156 (19th ed. 1966). 

10. Ibid. 

11. Van Vooren v. Cook supra note 8. 

12. § 468. 
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§453. Ineffective consent. 

Unless otherwise provided by this Criminal Code or by 
the law defining the offense, consent of the victim does not 
constitute a defense if : 

(1) It is given by a person who is legally incompe- 
tent to authorize the conduct charged to constitute the 
offense unless the defendant believes he is legally compe- 
tent; or 

(2) It is given by a person who, because of youth, 
mental illness, mental defect, or intoxication is mani- 
festly unable or known by the defendant to be unable to 
make a reasonable judgment as to the nature or harmful- 
ness of the conduct charged to constitute the offense; or 

(3) It is given by a person whose improvident con- 
sent is sought to be prevented by the law defining the 
offense; or 

(4) It is induced by force, duress, or deception. 

CROSS-REFERENCE 

construction of provisions allowing no defense § 308 

COMMENTARY ON § 453 

This section deprives a defendant of the defense of con- 
sent in certain circumstances in which it is deemed that con- 
sent is meaningless. Thus subsection (1) withdraws the de- 
fense if consent is given by a person acting beyond the scope 
of his authority. This is primarily relevant to the property 
offenses. Consent remains a defense if the accused believes 
that the person giving consent is legally competent to do so. 
This subsection is not meant to apply to situations in which 
the later subsections are more specifically relevant. 

Subsections (2) and (3) protect persons who are for 
some reason unable to give meaningful consent. The former 
relates to persons who are suffering under some physical or 
mental incapacity affecting his judgment which is known to 
the actor or clearly evident under the circumstances. The latter 
covers cases in which the law itself is designed to protect 
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people from their improvident consent, as in the case of con- 
sensual sodomy or intercourse with very young persons. 

Subsection (4), following the former law, eliminates the 
defense if consent was induced by force, duress, or deception. 
The force, duress, or deception must be the factor which in- 
duced consent; it is possible that a case will arise in which 
consent is voluntary despite the use of force. 

§461. Justification ; a defense. 

In any prosecution for an offense, justification, as defined 
in Sections 462 through 470, is a defense. 

CROSS-REFERENCES 

definitions relating to justification § 470 . — 

proof of defense § 303 

provisions generally applicable to justification § 469 

COMMENTARY ON § 461 

This section is not a definition of the defense of justifica- 
tion. An extended definition is given in §§ 462-70. The only 
purpose of § 461 is to establish the burden of proving justifi- 
cation. Under former Delaware law, it was an affirmative 
defense, requiring proof by a preponderance of the evidence. 1 
In this Criminal Code, it is a simple defense, placing on the 
defendant an evidentiary burden only. The defendant must 
come forward with some credible evidence of the existence of 
facts which make his act justifiable. But he may thereafter 
have the matter considered by the jury, and if a reasonable 
doubt as to his guilt is raised by the evidence, he should be 
acquitted. 2 

The idea of treating all defenses of justification in a uni- 
fied manner is attributable to the Model Penal Code, though it 
now has several adherents among the States. 3 The old distinc- 

1. Quillen v. State, 10 Terry (49 Del.) 163, 110 A.2d 446 (Sup. Ct. 
1955); State v. Robinson, 3 Terry (42 Del.) 419, 36 A.2d 27 (1944). 

2. See § 303. 

3. See N.Y. Pen. Law §§ 35.00-.30; Hawaii Penal Code §§ 300-10 
(Proposed Draft 1970). 
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tions between conduct which is justifiable and that which is 
excusable 4 is abandoned. 


§462. Justification; execution of public duty. 

(1) Unless inconsistent with the ensuing sections of this 
Criminal Code defining justifiable use of physical force, or 
with some other provision of law, conduct which would other- 
wise constitute an offense is justifiable when it is required or 
authorized by a provision of law or by a judicial decree, 
including : 

(a) Laws defining duties and functions of public 
officers; 

(b) Laws defining duties of private citizens to assist 
public servants in the performance of certain of their 
functions; 

(c) Laws governing the execution of legal process; 

(d) Laws governing the military services and the 
conduct of war; and 

(e) Judgments or orders of competent courts or tri- 
bunals. 

(2) The justification afforded by subsection (1) of this 
section applies when : 

(a) The defendant’s conduct is required or autho- 
rized by the judgment or order of a competent court or 
tribunal or in the lawful execution of legal process, not- 
withstanding lack of jurisdiction of the court or defect in 
the legal process; or 

(b) The defendant believes his conduct to be re- 
quired or authorized to assist a public officer in the per- 


4. See State v. Blackburn, 7 Penn. (23 Del.) 479, 481, 75 Atl. 536, 
538 (1892); 2 Bishop, Criminal Law § 617(2) (9th ed. 1923). 
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formance of his duties, notwithstanding that the officer 

exceeded his legal authority. 

CROSS-REFERENCES 
definitions relating to justification § 470 
justification a defense § 461 

provisions generally applicable to justification § 469 
sections defining justifiable use of physical force §§ 464-68 

COMMENTARY ON § 462 
Former Delaware Law 

At common law, the defense of justification was primarily 
related to the offenses of murder and manslaughter and was 
applied in cases of “unavoidable necessity, without any will, 
intention, or desire, and without any inadvertence or negli- 
gence . . . and therefore, without any shadow of blame.” 5 
The main instances of justification were in the execution of 
public justice as in the prevention of a felony or the execu- 
tion of a sentence. 6 Former Delaware law adhered to the 
common-law position. 7 

The Code Provision 

Section 462 broadly sets forth the circumstances in which 
a public official, or a private citizen assisting a public official, 
whose conduct would otherwise constitute an offense, can suc- 
cessfully assert the defense of justification. The section in- 
corporates by reference other sections of this Criminal Code 
dealing with justification of physical force, including deadly 
force; it must be applied consistently with those sections. It 
also incorporates other Delaware statutes defining the duties 
of public officials. 

Aside from the case of assistance to a public officer, the 
defendant must prove that a court order or law specifically 
required or authorized the conduct. A mere belief that the con- 
duct was required or authorized is insufficient. Nonetheless, 


5. 2 Bishop, Criminal Law § 619 (9th ed. 1923). 

6. Ibid. 

7. State v. Blackburn, 7 Penn. (23 Del.) 479, 481, 75 Atl. 532, 535 
(1892); State v. Watson, 3 Boyce (26 Del.) 273, 275, 82 Atl. 1086, 1087 
(1912). 
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defects in the court’s jurisdiction or in the execution of the 
legal process, which might arguably deprive the defendant of 
his defense, are specifically made irrelevant. Thus the section 
mitigates the harshness which might ensue from holding a 
public officer strictly liable for a technically invalid act. 

A standard of belief that the conduct is required or autho- 
rized is proposed for persons who assist public officers. The 
reason is to encourage private citizens to give such assistance 
without fear of being held criminally liable because the offi- 
cer’s authority was exceeded or nonexistent. 

§463. Justification; choice of evils. 

Unless inconsistent with the ensuing sections of this 
Criminal Code defining justifiable use of physical force, or with 
some other provisions of law, conduct which would otherwise 
constitute an offense is justifiable when it is necessary as an 
emergency measure to avoid an imminent public or private 
injury which is about to occur by reason of a situation occa- 
sioned or developed through no fault of the defendant, and 
which is of such gravity that, according to ordinary standards 
of intelligence and morality, the desirability and urgency of 
avoiding such injury clearly outweigh the desirability of 
avoiding the injury sought to be prevented by the statute de- 
fining the offense in issue. The necessity and justifiability of 
such conduct may not rest upon considerations pertaining only 
to the morality and advisability of the statute, either in its 
general application or with respect to its application to a par- 
ticular class of cases arising thereunder. 

CROSS-REFERENCES 
definitions relating to justification § 470 
justification a defense § 461 

provisions generally applicable to justification § 469 
sections defining justifiable use of physical force §§ 464-68 

COMMENTARY ON § 463 
Former Delaware Law 

Although the common law recognizes that a man who has 
inflicted harm upon another’s person or property for the 
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purpose of saving himself or others from greater harm has a 
defense to a civil action brought to recover compensation for 
the harm inflicted , 8 the status of this same defense of necessity 
is more ambiguous in criminal actions . 9 Most modern com- 
mentators, however, have accepted the position that necessity 
has standing as a common-law defense . 10 “The test would seem 
to be whether, under the circumstances, the person was 
morally free in doing what he did, or whether the doing was 
produced by the constraint of his will.” 11 The defendant must 
not have created, either negligently or intentionally, the 
perilous situation which makes his choice necessary , 12 and the 
evidence must be clear and conclusive . 13 Although Delaware 
has no cases which accept or reject necessity as a justification 
for crime, the defense has long been known in the United 
States . 14 

The Code Provision 

In the simplest case, the section is designed to justify 
only slightly harmful acts, when those acts are necessary to 
avoid a far greater harm. For instance, a court would hardly 
wish to punish a person for driving a car at night without the 
proper lights when he did so only to summon help to extinguish 
a fire. Common sense, in addition to normal standards of in- 
telligence and morality, compels us to avoid “a conclusion we 
are ashamed of, and from which we can only escape by appeal- 
ing to a dispensation resting with . . . the Executive . . .” 15 

Putting aside these earlier instances of justification, the 
section is also applicable to the more difficult cases where the 


8. Kenny, Outlines op Criminal Law § 47 (19th ed. 1966). 

9. Smith & Hogan, Criminal Law 121 (1965). 

10. Model Penal Code § 3.02, (Tent. Draft No. 8, 1958). 

11. 1 Bishop, Criminal Law § 350 (9th ed. 1923). 

12. Id. § 352(1). 

13. Id. § 352(2). 

14. See United States v. Ashton, 24 Fed. Cas. 873, No. 14,470 (C.C.D. 
Mass. 1834); United States v. Holmes, 1 Wall. Jr. 1, 26 Fed. Cas. 360, 
No. 15,383 (C.C.E.D. Pa, 1842); United States v. Nye, 27 Fed. Cas. 210, 
No. 15,906 (C.C.D. Mass. =1855). The leading case to the contrary is 
Regina v. Dudley, L.R. 14 Q.B.D. 273, 15 Cox C.C. 624 (1884). 

15. Fuller, The Case of the Speluncean Explorers, 62 Harv. L. Rev. 
616, 620 (1949). 
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defendant commits a homicide upon a person free of fault in 
order to save a greater number of similarly blameless persons. 
In such a case, “either a choice must be made once and for 
all against human action to move the hand of doom or the man 
on the spot must be left free to choose his own course, taking 
care to judge the facts correctly.” 16 This choice is even more 
perplexing where the homicide is intentional and not merely a 
probability, as when the members of a ship’s crew throw 
passengers overboard in order to lighten an overloaded boat 
which would otherwise sink with a much greater loss of human 
life. 17 Such cases, however, are rare, 18 and there are numerous 
reasons for permitting the defense of necessity. 

First, because a man will probably kill one person, or a 
few, to avoid the deaths of many others, regardless of what 
the law may say, 19 punishment must fail to attain its im- 
portant object of deterrence, and will not reflect widely held 
views about what would be the moral thing to do in such a 
situation. Secondly, the life of every individual is assumed to 
be of equal value, and therefore a numerical preponderance in 
lives saved over those sacrificed establishes an ethical and 
legal justification for the criminal act. 20 Third, there are 
numerous safeguards built into § 463. The danger causing the 
necessity of choosing between evils must be imminent and 
must not be a result of the defendant’s misconduct, either in- 
tentional or negligent. Ordinary standards of intelligence and 
morality are to be used in weighing the evils, and the pre- 
ponderance of one over the other must be clear. It is no de- 
fense under this section that the defendant thought compliance 
with a statute immoral or unwise; the legislative decision to 
make particular conduct criminal is to be given great weight. 
But allowing this defense is probably in accord with normal 
legislative intentions anyway, because blind obedience is un- 


16. Wechsler & Michael, A Rationale of the Law of Homicide, 37 
COLUM. L. Rev. 701, 739 (1937). 

17. United States v. Holmes, supra note 14. 

18. Wechsler & Michael, supra note 16, at 738-39. 

19. Fuller, supra note 15, at 625. 

20. Model Penal Code § 3.02, comment (Tent. Draft No. 8, 1958). 
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likely to be required in the face of an emergency. The whole 
matter, with all of its attendant circumstances, is to be 
weighed by the Court and the jury in the same manner as in 
any criminal proceeding. If the defendant’s conduct was not 
necessary, if one evil was not much greater than the other, if 
the defendant exceeded the reasonable bounds of intelligence 
and morality, he may be convicted for his conduct notwith- 
standing his attempts to justify his actions. 

Finally, many commentators have had difficulty with the 
concept of necessity because of the possibility of unforeseeable 
changes in the perilous situation. For instance, if a number of 
passengers are thrown overboard from a ship to save a much 
larger number of persons, there is really no way for the actors 
to foresee the exact moment when a rescue ship may arrive. 
There is always the chance that help will arrive in time to 
make the emergency action unnecessary. Such objections, 
however, fail to take account of the fact that other defenses 
which are predicated on a threat to person or property can 
take account only of the probability of harm. One can never 
guarantee that the uplifted knife will be plunged into the 
victim. “If necessity is not admitted where there is a high 
degree of probability of disastrous consequences if action is 
not taken, then it can never be admitted.” 21 A person faced 
with such seeming necessity is and will remain in a personal 
moral quandary because of his uncertainty. The threat of 
criminal punishment is unneeded here. 

Illinois 22 and Wisconsin 23 also have statutes similar to 
§ 463, though the Wisconsin statute does not apply to homi- 
cide cases. This restriction is well criticised by the Model 
Penal Code commentary on the basis that if life-saving is the 
objective, more lives may be saved by permitting the defense 
in some instances. 24 


21. Smith & Hogan, Criminal Law 123 (1965). 

22. III. Ann. Stat. ch. 38, § 7-13 (Smith-Hurd 1961). 

23. Wis. Stat. § 939.46 (1963). 

24. Model Penal Code § 3.02, comment (Tent. Draft No. 8, 1958). 
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§464. Justification; use of force in self -protection. 

(1) The use of force upon or toward another person is 
justifiable when the defendant believes that such force is im- 
mediately necessary for the purpose of protecting himself 
against the use of unlawful force by the other person on the 
present occasion. 

(2) Except as otherwise provided in subsections (4) and 
(5) of this section, a person employing protective force may 
estimate the necessity thereof under the circumstances as he 
believes them to be when the force is used, without retreating, 
surrendering possession, doing any other act which he has no 
legal duty to do, or abstaining from any lawful action. 

(3) The use of deadly force is justifiable under this sec- 
tion if the defendant believes that such force is necessary to 
protect himself against death, serious physical injury, kid- 
napping or sexual intercourse compelled by force or threat. 

(4) The use of force is not justifiable under this section 
to resist an arrest which the defendant knows or should know 
is being made by a peace officer, whether or not the arrest is 
lawful. 

(5) The use of deadly force is not justifiable under this 
section if : 

(a) The defendant, with the purpose of causing 
death or serious physical injury, provoked the use of force 
against himself in the same encounter; or 

(b) The defendant knows that he can avoid the 
necessity of using deadly force with complete safety by 
retreating, by surrendering possession of a thing to a 
person asserting a claim of right thereto, or by complying 
with a demand that he abstain from performing an act 
which he is not legally obligated to perform except that : 

(i) The defendant is not obliged to retreat in 
or from his dwelling; and 

(ii) The defendant is not obliged to retreat in 
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or from his place or work, unless he was the initial 
aggressor; and 

(iii) A public officer justified in using force in 
the performance of his duties, or a person justified in 
using force in his assistance, or a person justified in 
using force in making an arrest or preventing an 
escape, need not desist from efforts to perform the 
duty or make the arrest or prevent the escape because 
of resistance or threatened resistance by or on behalf 
of the person against whom the action is directed. 

CROSS-REFERENCES 
definitions relating to justification § 470 
justification a defense § 461 
proof of belief § 307 

provisions generally applicable to justification § 469 
use of force in law enforcement § 467 

COMMENTARY ON § 464 
The Former Delaware Law 

The former Delaware law of self-defense is not unlike the 
common law in the majority of American states. Self-defense 
was an absolute defense to liability for physical harm or death 
caused to another person, if certain important qualifications 
were met. 1 The burden of proving the existence of acts giving 
rise to a right of self-defense was on the accused. 2 The limi- 
tations on the right of self-defense were as follows: (1) A 
person, when attacked, is entitled to use only such force as is 
reasonably necessary to repel the unlawful attack. 3 He is en- 
titled to use fatal force only if he believes with reasonable 
cause that he is in imminent danger of death or great bodily 
harm, and that there is no way to avoid that result except to 
his assailant. 4 (2) The person assailed has a duty to retreat 


1. State v. Robinson, 3 Terry (42 Del.) 419, 421-22, 36 A.2d 27, 28 
(1944). 

2. Id. at 422, 36 A.2d at 28. 

3. Brown v. State, 9 Terry (48 Del.) 427, 434, 105 A.2d 646, 650 
(Sup. Ct. 1954). 

4. Quillen v. State, 10 Terry (49 Del.) 114, 128, 110 A.2d 445, 453 
(Sup. Ct. 1955); State v. Lee, 6 W.W. Harr. (36 Del.) 11, 20, 171, Atl. 
195, 199 (1933). 
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if he can safely do so. 5 If it is not safe to retreat, however, he 
may stand his ground ; thus if he is suddenly threatened with 
a deadly weapon, very slight evidence suffices to justify the 
jury in concluding that he had no time to retreat in safety. 6 
Much will depend on the character of the attack. If it is so 
fierce and imminent as to prevent escape, the person attacked 
may justly stand his ground. (3) Ordinarily the defense of 
self-defense is unavailable to one who deliberately provokes an 
attack, though his situation will change if he withdraws and 
the other party continues to act against him. 7 It may occa- 
sionally be permissible to offer the first blow, but only when an 
attack by the other party is so clearly imminent that the blow 
is reasonably necessary to avoid death or grievous bodily 
harm. 8 (4) The situation of one who is attacked in his own 
home is special, and it is not clear whether the origin of the 
exception lies in the especially provoking nature of such an 
attack or in medieval notions of the sanctity of each man’s 
home. In any event, one who is attacked in his own home need 
not retreat, even though he can do so with safety, but may 
stand his ground and respond to an attack with appropriately 
measured force. 9 Delaware law has never gone so far as to 
hold that one who is in a place where he has a right to be, 
other than his home, need not retreat. 10 (5) It is clear that a 
fairly objective standard of conduct is imposed in the cases — 
the accused must use only reasonable force, for example — yet 
there is also a subjective element: the jury are often in- 
structed to consider how the situation would have looked to 
someone under the circumstances of the attack. Calm, dis- 
passionate reasoning is not required. 11 


5. State v. Robinson, supra note 1, at 422, 36 A.2d at 28. 

6. Quillen v. State, supra note 4, at 128, 110 A.2d at 453; State v. 
Winsett, 205 A.2d 510, 518 (Super. Ct. 1964). 

7. Quillen v. State, supra note 4, at 128, 110 A.2d at 453. 

8. Id. at 126-27, 110 A.2d at 452; State v. Lee supra note 4, at 21, 
171 Atl. at 199. 

9. State v. Robinson, supra note 1, at 422, 36 A.2d at 28. 

10. Quillen v. State, supra note 4, at 127.28, 110 A.2d at 453. 

11. State v. Robinson, supra note 1, at 422-23, 36 A. 2d at 28. 
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The Code Provision 

Section 464 sets generally the permissible limits on the 
use of force in self -protection. Subsection (1) permits the use 
of force against another person only when the actor believes 
the force is immediately necessary for the purpose of pro- 
tecting himself against that other’s use of force on the present 
occasion. The actor must show that he did believe that force 
was necessary and that his response was an immediate reaction 
to a present necessity. Note, however, that a reasonable belief 
is not required. All that is relevant to the actor’s guilt is that 
he did honestly believe it necessary to use force in his own 
defense. A person with such a belief presents no criminal 
threat to social order. Of course, one who is reckless or negli- 
gent in ascertaining the facts which give rise to a need for 
self-protection presents a different problem which is covered 
expressly by § 469. To the extent possible the criminal law 
ought to be determining guilt in individual terms, and devi- 
ations from the “reasonable man” norm ought to be determi- 
native of guilt only when they indicate that the actor threatens 
social order in the way which the criminal law seeks to pre- 
vent. Thus if it has been decided to justify self-defensive force 
(presumably because it is socially desirable), the man who 
employs force in self-defense has done nothing wrong; nor 
does his act suggest any criminal propensity to deviate from 
social norms. Note that this section is consistent with § 441, 
relating to mistake of fact, which does not require reasonable- 
ness. Of course, if the actor’s reaction deviates too substan- 
tially from the norm, he runs the risk that the jury will not 
believe him. But if he honestly believes he needs to act in self- 
defense, the criminal law will be powerless to stop him, no 
matter how unreasonable his belief. It is best, then, that the 
official statement of the law be realistic. 

Subsection (2) sets the permissible limits of the defen- 
dant’s reaction. He need not retreat, unless subsection (5) re- 
quires him to do so. He may also estimate the amount of force 
required by the circumstances as he believes them to be ; he is 
not required to be objective, since the amount of time avail- 
able for deliberation is obviously limited. 
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The rules change substantially when deadly force is used. 
Subsection (3) permits deadly force in response to deadly 
force by the other party, and to prevent serious physical 
injury, kidnapping, or sexual intercourse compelled by force 
or threat. However, the actor may not use deadly force if he 
was the initial aggressor and had the purpose of causing death 
or serious physical injury. Nor may he use deadly force if it is 
completely safe to retreat. Present Delaware law requires re- 
treat, if safe, but trial judges’ instructions have made it plain 
that it is not usually safe to retreat if deadly force is 
threatened by an opponent. Subsection (5) is in accord, since 
it does not require a retreat which cannot be made in complete 
safety. Moreover, retreat is unnecessary if the actor is in his 
own dwelling, regardless of whether he was the initial aggres- 
sor. Unless the actor was the initial aggressor, he need not 
retreat from his place of work. A person should feel free to 
stay wherever his job requires him to be, and should not be 
forced to flee by an aggressor. Coupled with the duty to retreat 
is the duty to hand over property to which the aggressor 
asserts a claim of right (note that robbery or theft is expressly 
excluded, therefore), or to comply with a demand that the 
actor abstain from performing an act which he is not obligated 
to perform. The concept is salutary : the law seeks to prevent 
killing where it can, and if the actor could have avoided the 
necessity of killing the aggressor by complying with the 
aggressor’s demand, and if that compliance would not have 
violated any legal obligation of the actor, it seems desirable to 
insist that the actor comply. Compliance in such a case ought 
to be all the easier because of the knowledge that the criminal 
law will ultimately punish the aggressor. 

Special rules concerning police and other public officers 
are set forth. The Code follows former Delaware law 12 by 
declaring that resistance to arrest by one who the actor knows 
or should know is a police officer is not justifiable even though 
the arrest is unlawful. 13 There are other, safer forms in which 

12. 11 Del. Code § 1905. 

13. However, when an officer used more force than necessary, he 
became the aggressor, and this gave rise to a right of self-defense. State 
v. Winsett, supra note 6. 
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the lawfulness of an arrest may be determined. Public officers 
allowed to use force to execute their duties, private citizens 
lawfully assisting them, and persons using force to make an 
arrest or prevent escape need not retreat if the person upon 
whom they are using force offers resistance. 

§465. Justification; use of force for the protection of 
other persons. 

(1) The use of force upon or toward the person of an- 
other is justifiable to protect a third person when: 

(a) The defendant would have been justified under 
Section 464 in using such force to protect himself against 
the injury he believes to be threatened to the person 
whom he seeks to protect ; and 

(b) Under the circumstances as the defendant be- 
lieves them to be, the person whom he seeks to protect 
would himself have been justified in using such protective 
force; and 

(c) The defendant believes that his intervention is 
necessary for the protection of the other person. 

(2) Although the defendant would have been obliged un- 
der Section 464 to retreat, to surrender the possession of a 
thing, or to comply with a demand before using force in self- 
protection, he is not obliged to do so before using force for 
the protection of another person, unless he knows that he can 
thereby secure the complete safety of the other person. 

(3) When the person whom the defendant seeks to pro- 
tect would have been obliged under Section 464 to retreat, 
to surrender the possession of a thing, or to comply with a 
demand if he knew that he could obtain complete safety by 
so doing, the defendant is obliged to try to cause him to do 
so before using force in his protection if the actor knows that 
complete safety can be secured in that way. 

(4) Neither the defendant nor the person whom he seeks 
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to protect is obliged to retreat when in the other’s dwelling 
or place of work to any greater extent than in his own. 

CROSS-REFERENCES 
definitions relating to justification § 470 
justification a defense § 461 
proof of belief § 207 

provisions generally applicable to justification § 469 

COMMENTARY ON § 465 

Section 465 extends the defense of justification to the 
use of physical force to protect another person on the same 
terms as that defense is available for the use of force in self- 
protection. The defendant may use force to protect another 
person whenever he himself would have been justified in us- 
ing force to protect himself against an injury the same as 
that he believes is threatened to the other person, and when 
the other person would have been justified in using force to 
protect himself, and when the defendant believes his inter- 
vention is necessary to protect the other person. There is no 
requirement of reasonable belief, so if the defendant has the 
requisite belief he has a defense even though he is unreason- 
able or mistaken. Subsection (2) states that the defendant 
need not retreat unless he knows that he can thereby secure 
the complete safety of the other person. He is obliged to try 
to persuade the other person to retreat or take other con- 
ciliatory action, if he knows he can thereby secure complete 
safety for the other person. This requirement is similar to 
that in § 464 and does not impose an impossible burden on the 
defendant; it is designed simply to prevent the use of physi- 
cal force when it can be avoided by means short of such force 
with complete safety. Courts and juries can be relied on to 
realize that calm and dispassionate reflection is impossible 
in situations of imminent threat of unlawful force against 
the person. Retreat is not required if the action takes place 
in the protected person’s home, nor is it required from the 
other’s place of work unless the other is the initial aggressor. 

The section does not require the existence of any par- 
ticular relationship between the defendant and the person 
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he acts to protect. In some states there is a requirement that 
certain specified relationships exist ; 1 this rule has generally 
been abandoned by the modern codes . 2 

§466. Justification; use of force for the protection of 
property. 

(1) The use of force upon or toward the person of an- 
other is justifiable when the defendant believes that such 
force is immediately necessary : 

(a) To prevent the commission of criminal trespass 
or burglary in a building or upon real property in his 
possession or in the possession of another person for 
whose protection he acts; or 

(b) To prevent entry upon real property in his pos- 
session or in the possession of another person for whose 
protection he acts; or 

(c) To prevent theft, criminal mischief, or any tres- 
passory taking of tangible, movable property in his pos- 
session or in the possession of another person for whose 
protection he acts. 

(2) The defendant may in the circumstances named in 
subsection (1) of this section use such force as he believes is 
necessary to protect the threatened property, provided that 
he first requests the person against whom force is used to 
desist from his interference with the property, unless the de- 
fendant believes that : 

(a) Such a request would be useless; or 

(b) It would be dangerous to himself or another 
person to make the request ; or 

(c) Substantial harm would be done to the physical 
condition of the property which is sought to be protected 
before the request could effectively be made. 


1. See generally 2 Burdick, Law of Crimes 437 (1946). 

2. See e . g N.Y. Pen. Law § 35.15. 
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(3) The use of deadly force for the protection of prop- 
erty is justifiable only if the defendant believes that : 

(a) The person against whom the force is used is 
attempting to dispossess the defendant of his dwelling 
otherwise than under a claim of right to its possession; 
or 

(b) The person against whom the deadly force is 
used is attempting to commit arson, burglary, robbery, 
or felonious theft or property destruction and either: 

(i) Had employed or threatened deadly force 
against or in the presence of the defendant; or 

(ii) The use of force other than deadly force to 
prevent the commission of the crime would expose 
the defendant or another person in his presence to 
substantial danger of serious physical injury. 

(4) The justification afforded by this section extends to 
the use of a device for the purpose of protecting property only 
if: 

(a) The device is not designed to cause or known 
to create a substantial risk of causing death or serious 
physical injury; and 

(b) The use of the particular device to protect the 
property from entry or trespass is reasonable under the 
circumstances, as the defendant believes them to be; and 

(c) The device is one customarily used for such a 
purpose or reasonable care is taken to make known to 
probable intruders the fact that it is used. 

CROSS-REFERENCES 
definitions relating to justification § 470 
justification a defense § 461 
proof of belief § 307 

provisions generally applicable to justification § 469 

COMMENTARY ON § 466 
Former Delaware Law 

Rights of defense with respect to property were consid- 
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erably more restricted in the former law than rights of de- 
fense of the person. It was never permissible to use deadly 
force. Only such physical force as was necessary to protect 
the property ( e.g ., to drive away an intruder) was allowed. 1 
As soon as personal harm is offered by the intruder, the rights 
of self-defense come into play. 2 

The Code Provision 

Section 466 is much like the former law. Basically it 
permits force to be used to prevent criminal trespass and 
burglary, entry upon real property, theft, criminal mischief, 
and trespassory taking of tangible, movable property, so long 
as the property protected in each case is in the possession of 
the actor or of one for whose protection he is acting. The 
actor may use such force as he believes is immediately neces- 
sary to protect the property, short of deadly force, after mak- 
ing a request to desist from interference with the property. 
Such a request is required in the case of defense of property 
rights, in the hope of preventing needless physical injury. It 
is not required in the case where the assailant himself threat- 
ens physical injury. The request does not need to be made 
where it would be useless or dangerous to a person or the 
protected property. 

Deadly force is ordinarily not permitted, except where 
the actor believes it is necessary to prevent dispossession of 
his dwelling otherwise than by a claim of right. So if the 
sheriff comes with an eviction order, deadly force is imper- 
missible. Deadly force may be used to prevent arson, bur- 
glary, robbery, or felonious theft or property destruction, if 
the aggressor has employed or is threatening deadly force 
(this makes it tantamount to a self -protection case) or if 
the aggressor cannot be stopped by use of less than deadly 
force without exposing the actor or another person in his 
presence to substantial danger of serious physical injury. 
Subsection (4) permits in carefully defined cases the use of 
property-protection devices. 


1. State v. Paxson, 6 Boyle (29 Del.) 249, 252, 99 Atl. 46, 47 (1916). 

2. See Commentary on § 464. 


123 



§ 467 


Delaware Criminal Code 


The standard of responsibility is the defendant’s own 
belief, rather than the reasonableness thereof. This is consis- 
tent with §§ 464-65, which also look to the defendant’s sub- 
jective state of mind. He may therefore be unreasonable or 
mistaken and still have a defense if he acts to protect prop- 
erty which he believes is threatened. 

§467. Justification; use of force in law enforcement. 

(1) The use of force upon or toward the person of an- 
other is justifiable when the defendant is making or assist- 
ing in making an arrest and believes that such force is imme- 
diately necessary to effect the arrest. 

(2) The use of force is not justifiable under this section 
unless: 

(a) The defendant makes known the purpose of the 
arrest or believes that it is otherwise known or cannot 
reasonably be made known to the person to be arrested; 
and 

(b) When the arrest is made under a warrant, the 
warrant is valid or believed by the defendant to be valid; 
or 

(c) When the arrest is made without a warrant, 
the defendant believes the arrest to be lawful. 

(3) The use of deadly force is justifiable under this sec- 
tion if all other reasonable means of apprehension have been 
exhausted, and : 

(a) The defendant believes the arrest is for any 
crime involving physical injury or threat thereof and the 
deadly force is directed at a vehicle to disable it for the 
purpose of effecting the arrest, or the defendant believes 
the arrest is for a felony involving physical injury or 
threat thereof ; and 

(b) The defendant believes that the force employed 
creates no substantial risk of injury to innocent persons; 
and 
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(c) The defendant believes that there is a substan- 
tial risk that the person to be arrested will cause death 
or serious physical injury, or will never be captured if his 
apprehension is delayed. 

(4) The use of force to prevent the escape of an arrested 
person from custody is justifiable when the force could justi- 
fiably have been employed to effect the arrest under which 
the person is in custody, except that a guard or other person 
authorized to act as a peace officer is justified in using any 
force, including deadly force, which he believes to be imme- 
diately necessary to prevent the escape of a person from a 
jail, prison, or other institution for the detention of persons 
charged with or convicted of a crime. 

(5) The use of force upon or toward the person of an- 
other is justifiable when the defendant believes that such 
force is immediately necessary to prevent such other person 
from committing suicide, inflicting serious physical injury 
upon himself, or committing a crime involving or threatening 
physical injury, damage to or loss of property, or a breach of 
the peace, except that the use of deadly force is not justifiable 
under this subsection unless : 

(a) The defendant believes that there is a substan- 
tial risk that the person whom he seeks to prevent from 
committing a crime will cause death or serious physical 
injury to another unless the commission of the crime is 
prevented and that the use of deadly force presents no 
substantial risk of injury to innocent persons; or 

(b) The defendant believes that the use of deadly 
force is necessary to suppress a riot or mutiny after the 
rioters or mutineers have been ordered to disperse and 
warned, in any manner that the law may require, that 
such force will be used if they do not obey. 

CROSS-REFERENCES 
definitions relating to justification § 470 
justification a defense § 461 
proof of belief § 307 

provisions generally applicable to justification § 469 
use of force in self-protection § 464 
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COMMENTARY ON § 467 
Former Delaware Law 

Under the former law, a peace officer making an arrest 
could use such reasonable force as was necessary to effect the 
arrest, overcome resistance, and prevent escape, provided 
that the arrest was for a felony, he had no other “apparently 
possible” means of making the arrest, and he made a reason- 
able effort to advise the person being arrested that he is a 
peace officer and is making an arrest. 1 He need not retreat if 
he encountered resistance, and he did not become the aggres- 
sor by using force to overcome resistance or to protect him- 
self. 2 If, on the other hand, he used more than a reasonable 
degree of force, he became the aggressor, and the person be- 
ing arrested gained a right of self-defense. 3 There was no 
other right of resistance to an arrest ; if the person being ar- 
rested had “reasonable ground to believe that he is being 
arrested by a peace officer,” he was bound to submit whether 
or not the arrest is lawful. 4 According to an early case, a 
known peace officer need not produce his warrant or state 
his character and authority before making the arrest, except 
upon demand. 5 A defendant who made an improper resistance 
could be convicted of resisting arrest or of assault and bat- 
tery. 6 

The Code Provision 

Section 467 extends the justification for force used in 
making an arrest equally to all; police officers and non-police 
have the same rights. A person is justified in using such force 
as he believes is necessary to effect an arrest, provided that 


1. 11 Del. Code § 1904 (Repealed). 

2. Ibid..; State v. Krakus, 5 Boyce (28 Del.) 326, 330-31, 93 Atl. 
554, 555 (1915). 

3. State v. Winsett, 205 A.2d 510, 517 (Super. Ct. 1964) ; see State 
v. Wyatt, 4 Boyce (27 Del.) 473, 477, 89 Atl. 217, 219 (1913) ; contrast 
11 Del. Code § 1905, prohibiting the use of force to resist even an un- 
lawful arrest by a police officer. 

4. 11 Del. Code § 1905 (Repealed). 

5. Petit v. Colmary, 4 Penn. (20 Del.) 266, 268, 55 Atl. 344 (1903). 

6. State v. Dennis, 2 Marv. (16 Del.) 433, 434, 43 Atl. 261 (1895). 
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he first notifies the other person that he is making an arrest 
and why he is making it (or believes that the purpose of the 
arrest is otherwise known or cannot reasonably be made 
known) , and provided also that he believes the arrest is law- 
ful, either by virtue of a warrant which he believes to be 
valid or by virtue of a right to arrest without warrant which 
he believes exists under the circumstances. 7 It should be em- 
phasized that the arrest need not in fact be lawful. The pur- 
pose of requiring the notification is that innocent persons 
may, if informed of the actor’s purpose, be able to give com- 
pelling reasons or explanations why the arrest should not be 
made, thus saving trouble and possible injury. 8 

Deadly force is permissible only if all of the following 
conditions are met: (a) the actor must believe either that 
the arrest is for a crime involving physical injury or the 
threat thereof and must direct his deadly force at a vehicle 
to disable it for the purpose of making the arrest or that the 
arrest is for a felony involving physical injury or the threat 
thereof, in which case the deadly force may be directed at 
the person being arrested; and (b) the actor must believe 
that the deadly force will not endanger innocent persons (i.e., 
persons against whom there is no justification for deadly 
force) ; and (c) the actor must believe that should he fail to 
use deadly force, there is a substantial risk that the person 
to be arrested will cause death or serious physical injury or 
will never be captured. 

Escape is dealt with in subsection (4). Any person may 
use such force to prevent an escape as would have been justi- 
fied in making the initial arrest of the escapee; a guard or 
authorized peace officer may use deadly force to prevent the 
escape of a person from any institution for the detention of 
persons charged with or convicted of a crime. Subsection (5) 

7. The right of arrest without a warrant spelled out in 11 Del. 
Code, § 1906. Note, however, that in the present case the person making 
the arrest need not actually be within his rights, but merely must 
believe that he is. 

8. See generally Blakey, The Rule of Announcement and Unlawful 
Entry : Miller v. United States and Ker v. California , 112 U. Pa. L. Rev. 
499 (1964). 
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deals with the permissible use of force to prevent the com- 
mission of a crime (as distinguished from making an arrest) . 9 
Such force may be employed as is immediately necessary to 
prevent the commission of the acts and crimes specified, in- 
cluding deadly force if there is a substantial danger that 
death or serious physical injury will be caused to another 
person if the crime is not prevented by deadly force, and 
assuming it can be accomplished without risk to innocent 
persons. The use of deadly force is also permitted to quell a 
riot or mutiny after the appropriate warning has been given. 

§468. Justification; use of force by persons with special 
responsibility for care, discipline, or safety of others. 

The use of force upon or toward the person of another is 
justifiable if : 

(1) The defendant is the parent, guardian, or other per- 
son similarly responsible for the general care and supervision 
of a minor, or a person acting at the request of a parent, 
guardian, or other responsible person and : 

(a) The force is used for the purpose of safeguard- 
ing or promoting the welfare of the minor, including the 
prevention or punishment of his misconduct ; and 

(b) The force used is not designed to cause or 
known to create a substantial risk of causing death, seri- 
ous physical injury, disfigurement, extreme pain or men- 
tal distress, or gross degradation; or 

(2) The defendant is a teacher or a person otherwise en- 
trusted with the care or supervision of a minor for a special 
purpose and : 

(a) The defendant believes that the force used is 
necessary to further the special purpose, including the 
maintenance of reasonable discipline in a school, class, 
or other group, and that the use of the force is consistent 
with the welfare of the minor ; and 

9. For a case discussing this distinction, see R. v. Duffy, (1966) 2 
Weekly L. R. 229 (Ct. Crim. App. Eng. 1965). 
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(b) The degree of force, if it had been used by the 
parent or guardian of the minor, would be justifiable un- 
der paragraph (1) (b) of this section; or 

(3) The defendant is the guardian or other person simi- 
larly responsible for the general care and supervision of an 
incompetent person; and 

(a) The force is used for the purpose of safeguard- 
ing or promoting the welfare of the incompetent person, 
including the prevention of his misconduct, or, when such 
incompetent person is in a hospital or other institution 
for his care and custody, for the maintenance of reason- 
able discipline in such institution ; and 

(b) The force used is not designed to cause or known 
to create a substantial risk of causing death, serious bod- 
ily harm, disfigurement, extreme or unnecessary pain, 
mental distress, or humiliation; or 

(4) The defendant is a doctor or other therapist of a per- 
son assisting him at his direction, and : 

(a) The force is used for the purpose of administer- 
ing a recognized form of treatment which the defendant 
believes to be adapted to promoting the physical or men- 
tal health of the patient; and 

(b) The treatment is administered with the con- 
sent of the patient or, if the patient is a minor or an in- 
competent person, with the consent of his parent, guard- 
ian, or other person legally competent to consent in his 
behalf, or the treatment is administered in an emergency 
when the defendant believes that no one competent to 
consent can be consulted and that a reasonable person, 
wishing to safeguard the welfare of the patient, would 
consent; or 

(5) The defendant is a warden or other authorized of- 
ficial of a correctional institution, and : 

(a) He believes that the force used is necessary for 
the purpose of enforcing the lawful rules or procedures 
of the institution; and 


129 



§ 468 


Delaware Criminal Code 


(b) The nature or degree of force used is not for- 
bidden by any statute governing the administration of 
the institution ; and 

(c) If deadly force is used, its use is otherwise jus- 
tifiable under this Criminal Code; or 

(6) The defendant is a person responsible for the safety 
of a vessel or an aircraft or a person acting at his direction, 
and 

(a) He believes that the force used is necessary to 
prevent interference with the operation of the vessel or 
aircraft or obstruction of the execution of a lawful or- 
der; and 

(b) If deadly force is used, its use is otherwise jus- 
tifiable under this Criminal Code; or 

(7) The defendant is a person who is authorized or re- 
quired by law to maintain order or decorum in a vehicle, train 
or other carrier or in a place where others are assembled, and : 

(a) He believes that the force used is necessary for 
such purpose ; and 

(b) The force used is not designed to cause or known 
to create a substantial risk of causing death, physical in- 
jury, or extreme mental distress. 

CROSS-REFERENCES 
definitions relating to justification § 470 
justification a defense § 461 
proof of knowledge or belief § 307 
provisions generally applicable to justification § 469 

COMMENTARY ON § 468 

Subsection (1) justifies the use of force by a parent or 
persons in loco parentis against minors, subject to two limi- 
tations: (1) the force must be employed for safeguarding or 
promoting the welfare of the minor, including the punishment 
of his misconduct, and (2) it must not be designed to cause 
or known to create a substantial risk of death, serious physi- 
cal injury, disfigurement, extreme pain or mental distress, 
or gross degradation. Thus the subsection sets a fairly simple 
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and unexceptionable standard; the right of parents to use 
force to discipline their children is recognized, subject to clear 
requirements not to cause permanent injury. 

Subsection (2) permits a teacher or other person en- 
trusted with care for a special purpose ( e.g ., a camp coun- 
sellor) to use such force as is necessary to further that pur- 
pose, including the maintenance of discipline, subject to the 
limitations of subsection (1) relating to death and injury. 
This subsection recognizes that a teacher will not ordinarily 
need to have the full scope of parental authority, but will 
have certain special needs, such as maintenance of class dis- 
cipline, which are peculiar to the teaching situation. 

Subsection (3) justifies the use of force by a guardian 
responsible for the care and supervision of an incompetent 
person but only to promote the welfare of the incompetent or 
to maintain discipline. Force may not, therefore, be used as 
punishment, as distinct from prevention, except for the main- 
tenance of institutional discipline. Force may not cause in- 
jury, etc., nor may it cause humiliation — a lesser amount of 
harm than countenanced for children in subsection (1) . 

Subsection (4) permits the use of force by a doctor or 
other therapist to administer a recognized form of treatment 
which he believes to be adapted to promoting the physical or 
mental health of the patient. Ordinarily such treatment would 
be administered with consent, but it may be administered 
without consent in an emergency. Under the wording of the 
subsection, if consent is in fact denied by the patient or a per- 
son competent to give consent, the use of force would no 
longer be justified. 

Subsection (5) justifies force used by a warden or other 
authorized prison official to enforce prison rules and dis- 
cipline. The force used must not be in excess of that per- 
mitted by statutes relating to prisons, and deadly force may 
be used only when justified under other sections of this Code 
(e.g., for prison breach) . 

Subsection (6) permits the use of force by a person re- 
sponsible for the safety of a vessel or airplane to prevent 
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interference with its operation or obstruction of the execution 
of a lawful order (unless he is erroneous in his belief in the 
lawfulness of the order) . Deadly force may be used if justified 
under this Code. 

Subsection (7) permits force by a person authorized by 
law to maintain public order. He may not use force creating 
a substantial risk of death, physical injury, or extreme men- 
tal distress. 

§469. Provision generally applicable to justification. 

(1) When the defendant believes that the use of force 
upon or toward the person of another is necessary for any of 
the purposes for which such relief would establish a justifica- 
tion under Sections 462 to 468 but the defendant is reckless 
or negligent in having such belief or in acquiring or failing 
to acquire any knowledge or belief which is material to the 
justifiability of his use of force, the justification afforded by 
those sections is unavailable in a prosecution for an offense 
for which recklessness or negligence, as the case may be, suf- 
fices to establish culpability. 

(2) When the defendant is justified under Sections 462 
to 468 in using force upon or toward the person of another 
but he recklessly or negligently injures or creates a risk of 
injury to innocent persons, the justification afforded by those 
sections is unavailable in a prosecution for an offense involv- 
ing recklessness or negligence towards innocent persons. 

CROSS-REFERENCES 
justification a defense § 461 
negligence § 231(4) 
recklessness § 231(3) 

COMMENTARY ON § 469 

As has often been stated in the foregoing Commentary, 
the sections on justification look only to the actor’s belief in 
the necessity of force, and not to the reasonableness of that 
belief. Subsection (1), therefore, is designed to cover the 
situation in which the actor is reckless or negligent in form- 
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ing a belief as to the necessity for force. It provides that when 
the actor is so reckless or negligent, he may be held guilty of 
any crime which may be committed recklessly or negligently. 
If for example the actor is reckless in forming his belief 
that deadly force is being employed against him, he may be 
convicted of manslaughter, but not of murder. Because man- 
slaughter may be committed recklessly, he has no defense; 
subsection (1) specifically deprives him of it. (A man is 
reckless in forming the belief referred to if he recognizes 
the possibility that it may be unfounded but proceeds to op- 
erate on it without further checking.) Thus, while the ac- 
cused would have a defense to a crime requiring intention, 
he is guilty of recklessness and may be convicted of any crime 
requiring that state of mind. 

Subsection (2) excludes justification in a prosecution for 
recklessly or negligently injuring innocent persons, even 
though the act may be justified with regard to its principal 
motive. This is logical, since the justification only extends to 
the principal act done. 

§470. Definitions relating to justification. 

(1) "Force”, in addition to its ordinary meaning, includes 
confinement. 

(2) "Physical force” means force used upon or directed 
toward the body of another person. 

(3) "Unlawful force” means force which is employed 
without the consent of the person against whom it is directed 
and the employment of which constitutes an offense or ac- 
tionable tort or would constitute such offense or tort except 
for a defense (such as the absence of intent, negligence, or 
mental capacity; duress; youth; or diplomatic status) not 
amounting to a privilege to use the force. Assent constitutes 
consent, within the meaning of this section, whether or not 
it otherwise is legally effective, except assent to the infliction 
of death or serious bodily harm. 

(4) "Deadly force” means force which the defendant 
uses with the purpose of causing or which he knows to create 
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a substantial risk of causing death or serious physical injury. 
Purposely firing a firearm in the direction of another person 
or at a vehicle in which another person is believed to be con- 
stitutes deadly force. A threat to cause death or serious bodily 
harm, by the production of a weapon or otherwise, so long 
as the defendant’s purpose is limited to creating an appre- 
hension that he will use deadly force if necessary, does not 
constitute deadly force. 

(5) "Dwelling” means any building or structure, though 
movable or temporary, or a portion thereof, which is for the 
time being the defendant’s home or place of lodging. 

CROSS-REFERENCE 
justification generally §§ 461-69 

COMMENTARY ON § 470 

The definitions are self-explanatory. Several uses of 
"force,” with descriptive adjectives, are to be found in the 
provisions relating to justification. The word itself is to be 
given its ordinary meaning, but specifically includes confine- 
ment. "Deadly force” is to be distinguished from "physical 
force,” a term which simply means force upon or directed 
toward the body of another person. "Unlawful force” is the 
force used against the actor, to which he is entitled to re- 
spond. It is given a wider definition here than elsewhere in 
the Code, for here "unlawful” connotes not only a criminal 
offense but also an actionable tort. Compare the narrower 
definition of "unlawful” in § 222. "Dwelling” means any 
building or structure which at the time is the actor’s home 
or residence. 

§475. Immunity ; defense. 

In any prosecution for an offense, it is an affirmative de- 
fense that the accused was granted immunity from prosecu- 
tion for that offense by the Attorney General or his deputy 
or by Court order pursuant to § 3508 of this Title. It is also 
an affirmative defense that the accused was granted immunity 
from prosecution for a different offense when prosecution for 
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the offense now charged would have been barred by prosecu- 
tion for the offense as to which immunity was granted under 
the provisions of Section 208 of this Criminal Code, provided 
that the Attorney General or his deputy may, in granting 
immunity, stipulate that the immunity applies only to a spe- 
cific offense, in which case effect shall be given to the stipula- 
tion. 

CROSS-REFERENCES 
proof of affirmative defenses § 304 
for text of 11 Del. Code § 3508, see Appendix H 

COMMENTARY ON § 475 

This section gives an affirmative defense that the accused 
was granted immunity from prosecution for a particular of- 
fense, either by private agreement with the Attorney Gen- 
eral or his deputy or by Court order as permitted by § 3508 
of Title 11. The defense also extends to cases in which the 
accused was granted immunity from prosecution for a dif- 
ferent offense if an actual prosecution for that offense would 
have barred a subsequent prosecution for this offense under 
the terms of § 208. The Attorney General or his deputy may 
limit any agreement of immunity by stipulating that it ap- 
plies only to a specific offense. It is appropriate that any pri- 
vate agreement with the Attorney General be reduced to writ- 
ing, so that there can be no contradictory assertions as to the 
Scope of the agreed-on immunity. 
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SPECIFIC OFFENSES 
SUBCHAPTER I 
INCHOATE CRIMES 

§501. Criminal solicitation in the third degree. 

A person is guilty of criminal solicitation in the third de- 
gree when, intending that another person engage in conduct 
constituting a misdemeanor, he solicits, requests, commands, 
importunes, or otherwise attempts to cause the other person 
to engage in conduct that would constitute the misdemeanor 
or an attempt to commit the misdemeanor or which would es- 
tablish the other’s complicity in its commission or attempted 
commission. 

Criminal solicitation in the third degree is a class A mis- 
demeanor. 

CROSS-REFERENCES 
attempt to commit a erime §§ 531-32 
complicity §§ 271-74 

conduct intended to aid another to commit a crime § 533 
defenses §§ 523, 541 
intention § 231(1) 


COMMENTARY ON § 501 
Former Delaware Law 

Solicitation to commit a crime, whether a misdemeanor 
or a felony, was an offense at common law 1 and was there- 
fore an offense under former Delaware law. 2 It has been held 
that the offense of solicitation is punishable as a misdemeanor. 
The scope of the crime was limited to solicitation to commit a 
felony “or other aggravated crime.” 3 The offense was com- 
mitted when one person tried to procure the commission of a 

1. State v. Donovan, 5 Boyce (28 Del.) 40, 90 Atl. 220 (1914); 1 
Russell, Crime 197 (19th ed. 1966). 

2. 11 Del. Code § 105 (Repealed). 

3. State v. Donovan, supra note 1. 
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criminal act by another and when, had the act been committed, 
the defendant would have been an accessory to it . 4 5 The very 
act of inciting another person to commit a crime was thus 
made a criminal offense, regardless of whether or not the of- 
fense was ultimately committed. Several states have enacted 
statutes which deal specifically with solicitation, though they 
are in the minority at present . 6 Penalties typically reflect the 
severity of the crime solicited . 6 Under former Delaware law, 
the sentence for solicitation was discretionary . 7 

The Code Provision 

This section changes Delaware law by making it possible 
to convict a person of solicitation even though it is a non- 
aggravated misdemeanor that he is soliciting. The section is 
designed to catch those who intend to have crimes committed 
but do not wish to involve themselves directly in commission. 
Liability for criminal solicitation may therefore be, among 
other things, a way to punish the leadership of organized 
crime. The section requires an overt act of solicitation, re- 
quest, command, importunity, or similar initiatory conduct. A 
mere intention that a crime be committed, unaccompanied by 
any act, is insufficient. For liability, however, such an intention 
must be proved in addition to the solicitation. 

It is not necessary that the person solicited actually com- 
mit a crime. It is irrelevant to the defendant’s guilt that the 
object of his solicitation was law-abiding or too inept to com- 
mit a desired crime. It might, rarely, be argued that the selec- 
tion of a law-abiding hearer was proof that the defendant did 
not intend a crime to be committed; this would be an appro- 
priate matter for jury consideration. The conduct solicited 
must amount to a crime or an attempt to commit a crime; 
alternatively it must be sufficient to establish the other per- 
son’s complicity in the commission or attempted commission 
of a crime. The statute requires that specific conduct constitut- 


4. 1 Russell, Crime 199-200 (Turner ed. 1964). 

5. See, e.g., N.Y. Pen. Law §§ 100.00-.20; Wis. Stat. Ann. § 939.30 
(1963). 

6. Wis. Stat. § 939.30 (1963). 

7. 11 Del. Code § 105 (Repealed). 
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ing a crime must be encouraged ; the point is to preserve the 
right of free speech and to exculpate legitimate agitators 
suggesting, for example, a strike which might conceivably re- 
sult at some future time in some illegality. 

The offense is made a class A misdemeanor. A misde- 
meanor is contemplated by the defendant, and he desires to 
involve someone else in crime. Thus, even though a class B 
misdemeanor is solicited, the defendant’s conduct is appre- 
ciably worse than the crime he contemplates because it is his 
desire to add to the number of law-breakers. 

§502. Criminal solicitation in the second degree. 

A person is guilty of criminal solicitation in the second 
degree when, intending that another person engage in conduct 
constituting a felony, he solicits, requests, commands, impor- 
tunes, or otherwise attempts to cause the other person to en- 
gage in conduct which would constitute the felony or an 
attempt to commit the felony, or which would establish the 
other’s complicity in its commission or attempted commission. 

Criminal solicitation in the second degree is a class E 
felony. 

CROSS-REFERENCES 

attempt to commit a crime §§ 531-32 
complicity §§ 271-74 

conduct intended to aid another to commit a crime § 533 
defenses §§ 523, 541 
intention § 231(1) 


COMMENTARY ON § 502 

For a statement of the former Delaware law and the main 
features of the Code provision, see Commentary on § 501. 

Section 502 makes it a class E felony to solicit the com- 
mission of any felony with intent that another person engage 
in conduct constituting a felony. Punishment is more severe 
than for criminal solicitation in the third degree because the 
crime solicited is more serious. 
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§503. Criminal solicitation in the first degree. 

A person is guilty of criminal solicitation in the first de- 
gree when, intending that another person engage in conduct 
constituting a class A felony, he solicits, requests, commands, 
importunes, or otherwise attempts to cause the other person 
to engage in conduct which would constitute the felony or an 
attempt to commit the felony, or which would establish the 
other’s complicity in its commission or attempted commission. 

Criminal solicitation in the first degree is a class D felony. 

CROSS-REFERENCES 
attempt to commit a crime §§ 531-32 
complicity §§ 271-74 

conduct intended to aid another to commit a crime § 533 
defenses §§ 523, 541 
intention § 231(1) 


COMMENTARY ON § 508 

For a statement of the former Delaware law and the main 
features of the proposed provision, see Commentary on § 501. 

The first degree of criminal solicitation, carrying a class 
D felony punishment, is reserved for solicitation to commit a 
class A felony. Class A felonies are the most serious crimes in 
this Criminal Code, and a defendant who encourages com- 
mission of such crimes has clearly demonstrated his own 
culpability. 

§511. Conspiracy in the third degree. 

A person is guilty of conspiracy in the third degree when, 
intending to promote or facilitate commission of a misde- 
meanor, he : 

(1) Agrees with another person or persons that they or 
one or more of them will engage in conduct constituting the 
misdemeanor or an attempt or solicitation to commit the mis- 
demeanor; or 

(2) Agrees to aid another person or persons in the plan- 
ning or commission of the misdemeanor or an attempt or 
solicitation to commit the misdemeanor ; 

139 



§ 511 


Delaware Criminal Code 


and he or another person with whom he conspired commits an 
overt act in pursuance of the conspiracy. 

Conspiracy in the third degree is a class A misdemeanor. 

CROSS-REFERENCES 

attempt §§ 531-32 

conduct intended to aid another to commit a crime § 533 

criminal solicitation §§ 501-03 

defenses §§ 523, 541 

intention § 231(1) 

joinder and venue § 522 

liability for the conduct of another §§ 271-74 
provisions relating to conspiracy § 521 

COMMENTARY ON § 511 

Former Delaware Law 

Conspiracy was not defined in the former Delaware Code. 1 
At common law, conspiracy is a crime separate from the of- 
fense which the conspirators agree to commit. It requires an 
agreement to do a crime, or a lawful act by unlawful means, 
or an act injurious to public health or morals. 2 The agree- 
ment itself, accompanied by the requisite intent that a crime 
be committed, is criminal. Conspiracy is not merged with the 
substantive crime, if it is committed, and clearly the substan- 
tive crime need never occur for liability to be imposed. 3 

Delaware case law defined conspiracy as a “combination 
of two or more persons to do either an unlawful act or a law- 
ful act by criminal or unlawful means with unity of design 
and purpose.” 4 Thus the elements of the crime were an un- 
lawful combination by at least two conspirators with a com- 
mon design. But a formal agreement was not necessary. “It is 
sufficient that the minds of the parties meet understanding^ 
so as to bring about an intelligent and deliberate agreement to 


1. 11 Del. Code § 105 (Repealed). 

2. Kenny, Outlines of Criminal Law §§ 448-54 (19th ed. 1966); 
1 Russell, Crime 200-03 (Turner ed. 1964) ; 1 Bishop, Criminal Law 
§ 592 (9th ed. 1923). 

3. Ibid. 

4. State v. Cole, 1 W. W. Harr. (31 Del.) 279, 287, 114 Atl. 201, 
204 (1921). 
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do the acts and commit the offense charged.” 5 It was not es- 
sential that all conspirators perform in all parts of the con- 
spiracy . 6 The contemplated act need not have occurred. If it 
did, the conspiracy did not merge with the completed crime, 
and thus it was no defense to a charge of conspiracy that the 
crime contemplated was actually committed . 7 A person could 
not conspire with himself. So if a husband and wife conspired 
to commit a crime, they were not guilty of conspiracy because 
they were "one in law”, but both husband and wife could be 
convicted of conspiracy if a third party joined the combina- 
tion . 8 Conspiracy was often considered a more serious offense 
than the underlying crime, because of the combination in- 
volved, and it was therefore permissible for a court in Dela- 
ware to sentence more severely for conspiracy than for the 
crime contemplated . 9 

Conspiracy gives rise to special evidentiary problems. 

When a conspiracy has been proved, the declarations 
and statements of a co-conspirator, made during the 
existence of the conspiracy, and in furtherance thereof, 
are admissible against all the conspirators, but declara- 
tions and statements made after the termination of the 
conspiracy are admissible only against the party making 
them, and not against a fellow conspirator, unless the 
latter was present when they were made and expressly or 
by implication acquiesced in them . 10 


5. Id. at 289, 114 Atl. at 205. 

6. State v. Biter, 10 Ter. (49 Del.) 503, 508, 119 A.2d 894, 897 
(Super. Ct. 1955). 

7. State v. Effler, 2 Boyce (25 Del.) 92, 111, 78 Atl. 411, 419 (1910). 

8. State v. Clark, 9 Houst. (14 Del.) 536, 540, 33 Atl. 310, 311-12 
(1891); but see United States v. Dege, 364 U.S. 51 (1960), rejecting 
this rule. 

9. Steele v. State, 2 Storey (52 Del.) 5, 11, 151 A. 2d 127, 130-31 
(Sup. Ct. 1959) ; but see Hamilton v. State, 285 A.2d 807 (Del. Sup. Ct. 
1971); Sheldon v. State, 291 A.2d 273 (Del. Sup. Ct. 1972), imposing 
limits on judicial discretion in sentencing under former 11 Del. Code 
§ 105. 

10. State v. Frantz, 2 W.W. Harr. (32 Del.) 225, 228, 121 Atl. 652, 
653 (1922). 
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The Code Provision 

Section 511 follows the former Delaware law in making 
conspiracy a separate and distinct offense from the crime 
contemplated by the conspirators. Under other provisions of 
this Criminal Code, it is clear that conspiracy does not merge 
with the substantive offense even when the latter is com- 
plete ; 11 this makes it possible to impose a more severe penalty 
upon persons who carry on criminal activities in groups than 
upon single criminals by convicting them both of conspiracy 
and of the completed offense. Organized crime poses a par- 
ticular threat to public safety because each individual member 
is strongly encouraged by the presence of others and because 
it is more likely, with a greater number of participants, 
that the crime will be accomplished and the effect of individual 
incompetence will be minimized. It is also probable that gang 
activity lends itself to more subtle and pernicious types of 
crime, with the added chance that group wealth will be able to 
purchase political advantages. 

This section makes the gist of the offense an agreement, 
and in the case of third-degree conspiracy the agreement must 
be with regard to conduct constituting a misdemeanor. The 
section thus does not cover those cases in which the con- 
spirators’ objective is a lawful end to be gained by unlawful 
means (unless the unlawful means are themselves criminal) 
and cases in which the objective is not criminal but merely 
injurious to public health and morals. The criminal law should 
be used solely to punish activity specifically denominated 
criminal. In any event, a good argument can be made that the 
United States Constitution prohibits criminal punishment of 
acts which are merely immoral but not enacted as crimes by 
the legislature. 12 

The conspiracy need not aim at a completed crime. It is 
enough that the objective amounts to an attempt or solicita- 
tion to commit a crime. The defendant himself need not agree 
to engage personally in criminal activity. It is sufficient under 


11. § 206(1). 

12. See Musser v. Utah, 333 U.S. 95, 97 (1948). 
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subsection (2) that he agrees to aid in the commission of the 
crime, or an attempt or solicitation to commit it. 

Intention to promote or facilitate commission of a crime 
is a material element of conspiracy under this Criminal Code. 
Thus the Code excludes, for example, the case of a grocer who 
sells sugar to an operator of an illegal still, intending only to 
make a profit on the sugar and not intending to advance the 
unlawful act. Of course, the grocer’s liability would seem 
more clear if the State could prove that he knew the purpose 
for which the sugar was to be used, but the section in addition 
requires the State to prove a purpose to bring about a criminal 
result. This is also the Supreme Court’s standard. 13 

An important change in the former law is the require- 
ment that an overt act be committed in pursuance of the 
conspiracy. 14 The overt act requirement is intended to apply 
to both subsections. Such a requirement is the best possible 
proof of a settled intention to promote or facilitate commis- 
sion of the crime. It need not be an act which would amount 
to a “substantial step” as defined in § 532, but may be any 
act in pursuance of or tending toward the accomplishment of 
the conspiratorial purpose. It is sufficient that any of the 
conspirators has committed an overt act. 

Class A misdemeanor penalties are provided for conspir- 
ing to commit a misdemeanor. This is true even though the 
crime contemplated is only a class B misdemeanor. The penalty 
takes into account the particularly antisocial nature of a crim- 
inal combination. In addition, the conspirators can be charged 
with and convicted of the completed offense, if any. 

§512. Conspiracy in the second degree. 

A person is guilty of conspiracy in the second degree when, 
intending to promote or facilitate the commission of a felony, 
he: 


(1) Agrees with another person or persons that they or 


13. Dennis v. United States, 341 U.S. 494 (1951). 

14. Sobel, The Anticipatory Offenses in the New Penal Law: Solici- 
tation , Conspiracy, Attempt and Facilitation, 32 Brooklyn L. Rev. 257, 
263-64 (1966). 
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one or more of them will engage in conduct constituting the 
felony or an attempt or solicitation to commit the felony; or 

(2) Agrees to aid another person or persons in the plan- 
ning or commission of the felony or an attempt or solicitation 
to commit the felony; 

and he or another person with whom he conspired commits an 
overt act in pursuance of the conspiracy. 

Conspiracy in the second degree is a class E felony. 

CROSS-REFERENCES 

attempt §§ 531-32 

conduct intended to aid another to commit a crime § 533 

criminal solicitation §§ 501-03 

defenses §§ 523, 541 

intention § 231(1) 

joinder and venue § 522 

liability for the conduct of another §§ 271-74 
provisions relating to conspiracy § 521 

COMMENTARY ON § 512 

For a statement of the present Delaware law and the 
main issues of the Code provision, see Commentary on § 511. 

Section 512 deals with a conspiracy to commit a felony, 
and imposes class E felony punishment. A higher degree of 
punishment is needed for this crime because of the more 
serious nature of the crime contemplated. 

§513. Conspiracy in the first degree. 

A person is guilty of conspiracy in the first degree when, 
intending to promote or facilitate the commission of a class A 
felony, he : 

(1) Agrees with another person or persons that they or 
one or more of them will engage in conduct constituting the 
felony or an attempt or solicitation to commit the felony; or 

(2) Agrees to aid another person or persons in the plan- 
ning or commission of the felony or an attempt or solicitation 
to commit the felony; 
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and he or another person with whom he conspired commits an 
overt act in pursuance of the conspiracy. 

Conspiracy in the first degree is a class D felony. 

CROSS-REFERENCES 

attempt §§ 531-32 

conduct intended to aid another to commit a crime § 533 

criminal solicitation §§ 501-03 

defenses §§ 523, 541 

intention § 231(1) 

joinder and venue § 522 

liability for the conduct of another §§ 271-74 
provisions relating to conspiracy § 521 

COMMENTARY ON § 513 

For a statement of the present Delaware law and the 
main issues of the Code provision, see Commentary on § 511. 

Section 513 imposes class D felony punishment upon 
persons who conspire to commit a class A felony, the most 
serious class of felonies, carrying life imprisonment. 

§521. Provisions relating to conspiracy. 

(1) If a person conspires to commit a number of crimes, 
he is guilty of only one conspiracy, so long as the multiple 
crimes are the object of the same agreement of continuous 
conspiratorial relationship. He may be convicted of the degree 
of conspiracy which includes the most serious offense which 
he is found guilty of conspiring to commit. 

(2) If a person guilty of conspiracy, as defined by sections 
511-513 of this Criminal Code, knows that a person with whom 
he conspires to commit a crime has conspired with another 
person or persons to commit the same crime, he is guilty of 
conspiring to commit the crime with the other person or per- 
sons, whether or not he knows their identity. 

(3) No person may be convicted of conspiracy to commit 
an offense when an element of the offense is agreement with 
the person with whom he is alleged to have conspired, or when 
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the person with whom he is alleged to have conspired is neces- 
sarily involved with him in the commission of the offense. 

CROSS-REFERENCES 

conspiracy §§ 511-13 
element of an offense § 232 

COMMENTARY ON § 521 

This section contains provisions generally applicable to 
the crime of conspiracy as defined in §§ 511-13. Subsection 
(1) covers cases in which the object of a criminal conspiracy 
is to commit more than one crime. For example, suppose three 
persons agree that one of them will steal a checkwriter and 
some blank checks, another will forge the checks, and all three 
will pass them. There is only one conspiracy here, provided 
that all of the crimes are the object of one agreement or one 
continuing conspiratorial relationship. However, the conspira- 
tors may be convicted of the highest available degree of con- 
spiracy, depending upon the most serious crime contemplated. 

Subsection (2) applies to the type of conspiracy in which 
a number of persons are linked through a central leader but 
have no contact with each other. Each is guilty of conspiring 
with all the rest, if he knows of their existence. 1 He need not 
know the identity of any other conspirator except the central 
figure with whom he has personally conspired. The importance 
of this rule is that it permits wider introduction of evidence 
against a single conspirator; he may be held liable for the 
acts of all other conspirators, and their statements may, un- 
der certain circumstances, be used against him. 2 

Subsection (3) forbids conviction for conspiracy when- 
ever the underlying offense itself involves an agreement as an 
element. Thus it would be impossible to convict a bribe giver 
and bribe receiver for conspiracy to give or receive a bribe 
because agreement is an element of both crimes. However, 
if a third figure, not directly involved in giving or receiving 

1. This would appear to be the former Delaware law. See State v. 
Cole, 1 W.W. Harr. (31 Del.) 281, 289, 114 Atl. 201, 205 (1921). 

2. See State v. Frantz, 2 W.W. Harr. (32 Del.) 225, 228, 121 Atl. 
652, 653 (1922). 
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the bribe, is involved, and if he agrees with one of the parties 
to do the criminal act, the two who have made that independent 
agreement could be convicted of conspiracy. Subsection (3) 
also forbids conviction of conspiracy when the person with 
whom the defendant is alleged to have conspired is “neces- 
sarily involved” with him in the commission of the crime. 
Thus, any crime which necessarily involves more than one 
person, such as sexual misconduct, cannot be the subject of a 
conspiracy unless there is an independent agreement involv- 
ing a person not himself committing the crime. 

§522. Joinder and venue in conspiracy prosecutions. 

(1) Subject to the provisions of subsection (2) of this 
section, two or more persons charged with conspiracy to com- 
mit a crime may be prosecuted jointly if : 

(a) They are charged with conspiring with one an- 
other; or 

(b) The conspiracies alleged, whether they have the 
same or different parties, are so related that they consti- 
tute different aspects of a scheme of organized criminal 
conduct. 

(2) In any joint prosecution under subsection (1) of this 
section : 

(a) No defendant shall be charged with a conspiracy 
in any county other than one in which he entered into the 
conspiracy or one in which an overt act pursuant to the 
conspiracy was done by him or by a person with whom he 
conspired ; and 

(b) Neither the criminal liability of any defendant 
nor the admissibility against him of evidence of acts or 
declarations of another shall be enlarged by the joinder; 
and 

(c) The Court may order a severance or take a special 
verdict as to any defendant who so requests, if it deems 
such action necessary or appropriate to promote the fair 
determination of his guilt or innocence, and the Court may 
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take any other proper measures to protect the fairness of 
the trial. 

CROSS-REFERENCE 

conspiracy §§ 511-13 

COMMENTARY ON § 522 
Delaware Law Apart from the Criminal Code 

The Superior Court rules permit a very liberal joinder of 
defendants, and likewise liberally permit severance if justice 
so requires. “Two or more defendants may be charged in the 
same indictment or information if they are alleged to have 
participated in the same act or transaction or in the same 
series of acts or transactions constituting an offense or of- 
fenses.” 1 Severance is permitted if a defendant or the State 
is prejudiced, or the Court may make another order which will 
give relief. 2 

The venue rule in Delaware is that a criminal prosecution 
must take place in the county in which the crime was com- 
mitted. 3 This would be applicable to conspiracy prosecutions. 

The Code Provision 

Subsection (1) permits joinder of defendants if they are 
charged with conspiring with one another or if they are in- 
volved in closely related conspiracies. In the latter case the 
conspiracies may have different parties but the conspiracies 
must be so related that they “constitute different aspects of 
a scheme of organized criminal conduct.” Paragraph (2) (b) 
forbids the enlargement of an individual's personal liability 
by this joinder. 

Subsection (2) contains three provisions which protect 
the defendant's rights in any joint prosecution. He must be 
tried in the county where he conspired or did an overt act, or 
where an overt act was done by a person with whom he con- 
spired. His liability may not be enlarged, nor may evidence 
be admitted against him which would not formerly have been 


1. Del. Super. Ct. Crim. R.8(b). 

2. Del. Super. Ct. Crim. R.14. 

3. Del. Super. Ct. Crim. R.18. 
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admissible. 4 Paragraph (2) (c) permits the Court to order 
a severance or a special verdict, or any other measure to pro- 
tect a defendant, if justice so requires. The defendant may 
particularly wish to have his case severed if his defense is 
renunciation as outlined in § 541. 

§523. Criminal solicitation and conspiracy; no defense. 

(1) It is no defense to a prosecution for criminal solicita- 
tion that the person solicited could not be guilty of the crime 
solicited because of irresponsibility or other legal incapacity 
or exemption, or because of unawareness of the criminal 
nature of the conduct solicited or of the defendant’s criminal 
purpose, or because of other factors precluding the mental 
state required for the commission of the crime in question. 

(2) It is no defense to a prosecution for criminal con- 
spiracy that, because of irresponsibility or other legal in- 
capacity or exemption, or because of unawareness of the crim- 
inal nature of the agreement or the conduct contemplated or 
of the defendant’s criminal purpose, or because of other 
factors precluding the mental state required for commission 
of the conspiracy or the crime contemplated, one or more of 
the defendant’s co-conspirators could not be guilty of the con- 
spiracy or the crime contemplated. 

CROSS-REFERENCES 

conspiracy §§ 511-13 

construction of provisions allowing no defense § 308 
solicitation §§ 501-03 

COMMENTARY ON § 523 

Section 523 takes what the Model Penal Code commentary 
calls a “unilateral approach.” That is, attention is focused on 
each individual’s culpability. He has no defense which rests 
solely on another party’s incapacity, irresponsibility, or 
obedience to law. Thus if he solicits a person to commit an 
offense, his crime is complete at that point, and it is irrelevant 

4. For the former rule, see State v. Frantz, 2 W. W. Harr. (32 Del.) 
225, 228, 121 Atl. 652, 653 (1922). 
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to his own liability that the person solicited does not commit 
the offense or could not be found guilty of committing the of- 
fense because of some legal incapacity or irresponsibility, or 
because he did not know that the conduct solicited was crim- 
inal. 

Likewise it is no defense to conspiracy that one of the 
conspirators has a defense to liability resting upon his own ir- 
responsibility or incapacity, or resting upon his own absence 
of criminal intent. Thus it would be possible to convict of 
conspiracy even though one of the parties did not intend to 
carry out the criminal enterprise, if such party manifested 
his agreement in terms which satisfied the defendant that he 
meant what he said. It seems illogical to exclude one man from 
criminal liability, when he has convincingly demonstrated his 
criminal intent, because of another man’s defense . 1 

It is a well-settled principle of law that a man may be 
convicted of conspiracy, if there is proof of agreement and an 
overt act, despite the failure of the State to apprehend or 
convict the other conspirators , 2 unless, perhaps, the reason for 
failing to convict them is so related to the liability of the 
defendant that convicting him while acquitting the others 
would violate due process and deprive him of equal protection 
of the law. The present Code makes no change in these prin- 
ciples. 

§531. Attempt to commit a crime. 

A person is guilty of an attempt to commit a crime if he: 

(1) Intentionally engages in conduct which would consti- 
tute the crime if the attendant circumstances were as he be- 
lieves them to be; or 

(2) Intentionally does or omits to do anything which. 


1. For a thorough discussion of the problems here discussed, see 
Model Penal Code § 5.04 commentary (Tent. Draft No. 10, 1960). 

2. E.g ., Pritchard v. United States, 181 F.2d 326, 330 (6th Cir.), 
aff’d, 339 U.S. 974 (1950) ; Worthington v. United States, 64 F.2d 936, 
939 (7th Cir. 1933) ; Smith & Hogan, Criminal Law 152-54 (2d ed. 
1969). 
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under the circumstances as he believes them to be, is a sub- 
stantial step in a course of conduct planned to culminate in his 
commission of the crime. 

Attempt to commit a crime is an offense of the same 
grade and degree as the most serious offense which the ac- 
cused is found guilty of attempting. 

CROSS-REFERENCES 

intentionally § 231(1) 
substantial step § 532 

COMMENTARY ON § 531 
Former Delaware Law 

The growth of the law of attempt may be viewed as a 
sign of general confidence in the criminal law as a means of 
deterring and preventing criminal activity. In its earlier 
stages, the criminal law was applied only to completed acts, 
and it is likely that retribution was the most important goal 
sought to be achieved. The law of attempt, on the other hand, 
seeks to prevent even the preparations for crime by threaten- 
ing punishment prior to completion of the crime. Under the 
former law, attempt was an indictable misdemeanor in Dela- 
ware. At common law, in order to convict of attempt there 
must be both an intent to commit the underlying crime and an 
act which unmistakably and proximately reflects that intent. 1 
Thus, recklessness is deemed insufficient. With this view, Dela- 
ware law was in full agreement. “The State must not only 
show some physical effort of the prisoner to accomplish the act 
of burning (the defendant was charged with arson), but it 
must show the prisoner's intent, or the state of mind with 
which the act was done or contemplated." 2 

There is considerable confusion among the authorities 
over whether a person may be convicted of attempt when the 

1. 1 Russell, Crime 177-78 (19th ed. 1966); Smith & Hogan, 
Criminal Law 166-70 (2d ed. 1969) ; Williams, Criminal Law 618-31 
(2d ed. 1961). 

2. State v. Lockwood, 1 Boyce (24 Del.) 28, 31, 74 Atl. 2, 3 (1909) ; 
accord , State v. Donovan, 5 Boyce (28 Del.) 40, 45, 90 Atl. 220, 223 
(1914). 
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completion of the crime contemplated was “impossible /' 3 
Perhaps the best view is that all depends upon what makes 
completion impossible. If everything the defendant intends to 
do does not constitute a crime, regardless of whether he thinks 
it does, he should not be convicted of attempt. On the other 
hand, if he intends to do something which the legislature has 
made a crime, he should be convicted despite his choice of in- 
appropriate means. Some authorities have added that if the 
defendant chooses means which no reasonable man would em- 
ploy, he is saved from criminal liability , 4 but this is not a po- 
sition which has found much case law support. 

There is also confusion as to whether attempt merges 
with the substantive offense once that has been committed, 
making prosecution for attempt impossible. The doctrine that 
a misdemeanor merges with a felony is thought to compel this 
result . 5 Purely as a matter of logic, it is absurd to prosecute 
for both an attempt and a completed crime. The only purpose 
of the law of attempt is to give the police a weapon by which 
to cut short incipient criminal activity. That purpose is absent 
after the crime has been completed. On the other hand, as- 
suming that conviction for both is forbidden, it is a matter of 
great indifference to a man whether he is found guilty of at- 
tempt or of the completed offense. 

Several other offenses under the former law were sub- 
stitutes for attempt provisions. These were assault with in- 


3. The following is a sampling of the vast literature in the area: 
Hall, General Principles of Criminal Law 586-99 (2d ed. 1960) ; 
Coon, Impossibility as a Defense to Criminal Attempts Under the Uni- 
form Code, 16 Jag J. 150 (1962) ; Keedy, Criminal Attempts at Common 
Law, 102 U. Pa. L. Rev. 464, 470-71, 486-89 (1954) ; Sayre, Criminal 
Attempts, 41 Harv. L. Rev. 821, 839, 849-59 (1928) ; Smith, Two Pro- 
blems in Criminal Attempts Re-Examined, 1962 Crim. L. Rev. 212; 
Williams, Criminal Attempts — A Reply, 1962 Crim. L. Rev. 300; Note, 
Why Do Criminal Attempts Fail? A New Defense, 70 Yale L.J. 160 
(1960). 

4. E.g., Sayre, supra note 3, at 850. 

5. Kenny, Outlines of Criminal Law § 65 (19th ed. 1966); 
Smith & Hogan, Criminal Law 176 (2d ed. 1969). 
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tent to commit murder, 6 robbery, 7 or rape. 8 They are probably 
intended to make attempt a felony in these serious cases, and 
to ease the burden of proving the underlying offense. 

The Proposed Provision 

Section 531 is aimed at two kinds of attempts. Subsection 
(1) applies to the case in which the actor has done all he 
planned to do, and nevertheless has failed. Subsection (2) 
covers an attempt which is cut off prior to the time at which 
the actor has finished all he plans or needs to do. It requires 
that he take a “substantial step” toward commission of a 
crime. This term is more fully discussed in the Commentary 
on § 532. 

Both subsections are drafted to include cases of attempts 
to do what is under the circumstances impossible for some 
reason. The position is that impossibility is not a defense to 
attempt if a crime would have been committed had the cir- 
cumstances been as the defendant thought they were. Three 
examples will illustrate this point: (1) A, believing a white 
substance to be arsenic when it is in fact sugar, administers 
it to B ; A is guilty of attempted murder, assuming that his 
intent to kill B can be established. (2) A, knowing he has 
sugar but believing sugar to be a deadly poison, administers 
it to B; A is guilty of attempted murder, assuming that his 
intent to kill B can be established. (3) A unsuccessfully tries 
to convince B, a witness in a criminal case, to give false evi- 
dence on an immaterial point; A is not guilty of attempted 
perjury because even if he had succeeded the false testimony 
would not have amounted to perjury. These rules should help 
to clear up the confusion in the area of “attempting the im- 
possible.” Cases (1) and (2) can be distinguished, and some 
writers have argued that the distinction makes a difference. 9 
In the first case the actor is clearly more dangerous, because 
he knows the appropriate means and is likely to be success- 


6. 11 Del. Code § 577 (Repealed). 

7. 11 Del. Code § 812 (Repealed). 

8. 11 Del. Code § 3704 (Repealed). 

9. See Smith, supra note 3, at 217, 222. 
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ful if given another chance. The second actor is less danger- 
ous, but there is always the chance that if his plan miscarries 
he will hit upon a more effective means another time. Be- 
cause the law of attempt has as its purpose the deterrence of 
potentially dangerous conduct, it seems that, so long as the 
commission of an actual crime is intended, even an unrea- 
sonable mistake about the means to be employed ought not to 
excuse the actor, who is potentially dangerous. 

Attempt is defined to require an intention to commit a 
crime or to engage in conduct constituting a crime or a sub- 
stantial step toward committing the crime. It is therefore ap- 
parent that one cannot be convicted of an attempt to commit 
a crime which may only be committed recklessly or negli- 
gently; thus a prosecution for “attempted manslaughter” 
would be impossible. This is consistent with the former law. 

The punishment provision is new to Delaware law, though 
formerly the punishment was discretionary and could be 
quite severe . 10 Under the Criminal Code, punishment is di- 
rectly related to the crime attempted. A person charged with 
attempt is potentially liable for an offense of the same grade 
and degree as the most serious offense which he is found 
guilty of attempting. Assuming that the accused intended to 
do the crime, and that he was stopped by a purely fortuitous 
circumstance beyond his control ( e.g ., by the quick action of 
a bystander or by his own poor marksmanship) it is hard to 
see why he is any less deserving of punishment than the man 
who succeeds. Suppose, for example, A sets fire to B’s house, 
intending thereby to kill B who is asleep inside the house; 
only through the exceptional bravery of C, a fireman, is B 
saved. Can there be any argument that A is not deserving of 
the fullest penalty? It is unlikely that a maximum penalty 
will often be assigned, but it is desirable to have it available. 


10. 11 Del. Code § 105 (Repealed); limits on sentencing discretion 
are suggested by Hamilton v. State, 285 A.2d 807 (Del. Sup. Ct. 1971); 
Sheldon v. State, 291 A.2d 273 (Del. Sup. Ct. 1972); Fullman v. State, 
— A.2d — (Del. Sup. Ct. 1972), where it is held that unlimited judicial 
discretion in sentencing under § 105 is circumscribed by a statute pre- 
scribing a maximum penalty for an analogous offense. 
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Note that, in the case of an attempt to commit a class A 
felony, § 4205(2) (a) specifically makes an exception from the 
general rule that the Court must assign a life sentence for 
a class A felony. There might be some cases in which a life 
sentence would not be required as punishment for an attempt, 
but in any event some term of imprisonment should follow. 

This Criminal Code provides no defense to attempt that 
the crime alleged to have been attempted was completed. In- 
deed, imposition of identical penalties for attempt and com- 
pleted offense make such a provision unnecessary. On the 
other hand, conviction of both attempt and a completed of- 
fense is expressly forbidden by § 206 of this Criminal Code. 

§532. “Substantial step” defined. 

A “substantial step” under section 531 is an act or omis- 
sion which leaves no reasonable doubt as to the defendant’s 
intention to commit the crime which he is charged with at- 
tempting. 

CROSS-REFERENCE 

intention § 231(1) 

COMMENTARY ON § 532 

Former Delaware Law 

At common law, the act which is necessary for the com- 
mission of an attempt has been variously defined. Definitions 
range from the “last act” rule to the rule proposed by Turner 
which looks to whether the acts themselves indicate the of- 
fender’s intention to commit a crime. The former has been 
phrased as follows : “If D has done the last act which he ex- 
pects to do and which it is necessary for him to do in order 
to achieve the consequence alleged to be attempted, he is 
guilty.” 1 But it is clear that most courts would not require 
absolutely the last act. 2 Turner’s test is more helpful, but has 
not been widely adopted in the cases : 

1. Smith & Hogan, Criminal Law 170 (2d ed. 1969) ; see R. v. - 
Eagleton, (1855) Dears. 515. 

2. See Smith & Hogan, op. cit. supra note 1, at 170. 
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(T)he steps taken by the accused must have reached the 
point when they themselves clearly indicate what was 
the end towards which they were directed. In other words, 
the steps taken must themselves be sufficient to show, 
prima facie, the offender’s intention to commit the crime 
which he is charged with attempting. That there may 
be abundant other evidence to establish his mens rea 
(such as a confession) is irrelevant to the question of 
whether he had done enough to constitute the actus reus? 
The Delaware cases touching on this point are undecided 
as to the exact test. In an arson case the Court stated: “al- 
though it is clear that the act need not be the next preceding 
or proximate act necessary to consummation of the crime in- 
tended, we are, nevertheless, of the opinion that the mere offer 
of money, or solicitation, to commit arson is not the sort of 
act necessary to satisfy the definition.” 3 4 Occasionally dis- 
tinction has been drawn between “mere preparation” and at- 
tempt, but this merely restates the problem without materially 
advancing its solution. 

The Code Provision 

Section 532 is an innovation, without precedent in other 
statutes, though having its origin in Turner’s views about the 
nature of attempt. The problem is to identify the point at 
which the police are to be authorized to arrest a person who 
is preparing to commit a crime. This is best accomplished by 
identifying the point at which there remains no reasonable 
doubt as to his intention to commit the crime. In other words, 
the matter is made a jury issue, without any attempt to iden- 
tify the steps which might be sufficient. It seems clear that 
much will depend on the surrounding circumstances and on 
the nature of the crime which is contemplated. 

It may be thought that the definition of “substantial 
step” is circular. In fact, when taken in context (the term is 
used operatively in § 531), it will be seen that the test fits in 


3. 1 Russell, Crime 184 (Turner ed. 1964). 

4. State v. Donovan, 6 Boyce (28 Del.) 40, 46, 90 Atl. 220, 223 
(1914). 
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with the central concern of the section. An act must be done, 
accompanied by a specified intent. That intent is to be proved 
by evidence that the actor is responsible for a certain act or 
omission which is consistent only with an intent on his part 
that a certain crime be committed. Act and intent are thus 
intimately related, and rightly so. 

The Model Penal Code provision contains a list of steps 
which may be sufficient under some circumstances, and they 
are listed below. None is in itself sufficient, however, the con- 
trolling question being in each case whether all reasonable 
doubt about the defendant’s purpose is excluded. 

The steps described in the Model Penal Code are as fol- 
lows: 

(a) lying in wait, searching for or following the 
contemplated victim of the crime; 

(b) enticing or seeking to entice the contemplated 
victim of the crime to go to the place contemplated for 
its commission; 

(c) reconnoitering the place contemplated for the 
commission of the crime ; 

(d) unlawful entry of a structure, vehicle or en- 
closure in which it is contemplated that the crime will be 
committed ; 

(e) possession of materials to be employed in the 
commission of the crime, which are specially designed for 
such unlawful use or which can serve no lawful purpose 
of the actor under the circumstances; 

(f) possession, collection or fabrication of materials 
to be employed in the commission of the crime, at or 
near the place contemplated for its commission, where 
such possession, collection or fabrication serves no law- 
ful purpose of the actor under the circumstances; 

(g) soliciting an innocent agent to engage in con- 
duct constituting an element of the crime . 6 


5. Model Penal Code § 5.01(2) (Proposed Official Draft 1962). 
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§533. Conduct intended to aid another to commit a crime. 

A person who engages in conduct intended to aid another 
person to commit a crime is guilty of an attempt to commit 
the crime, although the crime is not committed or attempted 
by the other person, provided that his conduct would estab- 
lish his complicity under section 271 of this Criminal Code if 
the crime were committed by the other person. 

CROSS-REFERENCES 

attempt § 531 
intention § 231(1) 

COMMENTARY ON § 533 

Former Delaware Law 

Conduct which would make a man an accomplice if the 
crime were committed was not at common law sufficient to 
make him guilty of attempt if his accomplice failed to do the 
contemplated crime. The former Delaware Code states : “Who- 
ever aids, abets, procures, commands or counsels any other 
person to commit a crime or offense against the State is an 
accomplice and is guilty of the same crime as a principal.” 1 
This seems to require that the principal have committed a 
crime. Former Delaware law contained one exception to the 
general rule. This was in the form of a statutory provision 
which punishes one who aids, abets, or encourages the fight- 
ing of a duel “whether the same is fought or not.” 2 

The Code Provision 

Section 533 makes it possible to convict a defendant for 
attempt to commit a crime when he engages in conduct by 
which he intends to aid another person to commit a crime, 
even though the person he intends to aid ultimately does not 
commit any crime. The section requires proof of such com- 
plicity as would make the defendant guilty under the provi- 
sions of § 271 for the conduct of the person whom he at- 
tempts to aid. The offense differs from solicitation 3 in that 


1. 11 Del. Code § 102(c) (Repealed). 

2. 11 Del. Code § 481 (Repealed). 

3. §§ 501-03. 
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here the defendant’s conduct is sufficiently serious that he 
could be convicted of the crime itself under § 271 if the crime 
were actually committed. In addition, § 533 clearly provides 
a more severe penalty than is available for solicitation, since 
it makes the defendant guilty of attempt and thus potentially 
liable as fully as if the crime itself had been committed. 

The crime also differs from conspiracy 4 in that there 
is no requirement that the person to be aided know anything 
about the defendant’s intent to aid him. It would thus cover, 
for example, the following case : A knows that B plans to kill 
C; B is unaware of A’s knowledge and does not seek his as- 
sistance ; A prevents a warning from reaching C which would 
otherwise reach him, but B changes his mind before setting 
out to commit the crime. 5 

§541. Criminal solicitation, conspiracy, attempt to commit 
a crime; defense. 

(1) In any prosecution for criminal solicitation or con- 
spiracy in which the crime solicited or the crime contemplated 
by the conspiracy was not in fact committed, it is an affirma- 
tive defense that, under circumstances manifesting a volun- 
tary and complete renunciation of his criminal purpose, the 
accused prevented the commission of the crime. 

(2) In any prosecution for an attempt to commit a crime 
it is an affirmative defense that, under circumstances mani- 
festing a voluntary and complete renunciation of his criminal 
purpose, the accused avoided the commission of the crime 
attempted by abandoning his criminal effort and, if mere 
abandonment was insufficient to accomplish avoidance, by 
taking further and affirmative steps which prevented the com- 
mission of the crime attempted. 

(3) A renunciation is not “voluntary and complete” with- 
in the meaning of this section if it is motivated in whole or in 
part by: 

(a) A belief that circumstances exist which increase 


4. §§ 511-13. 

5. State v. Tally, 102 Ala. 25, 15 So. 722 (1894). 
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the probability of detection or apprehension of the ac- 
cused or another participant in the criminal enterprise, 
or which render more difficult the accomplishment of the 
criminal purpose; or 

(b) A decision to postpone the criminal conduct until 
another time or to transfer the criminal effort to another 
victim or another but similar objective. 

CROSS-REFERENCES 

attempt § 531 
conspiracy §§ 511-13 
criminal solicitation §§ 501-03 
proof of affirmative defenses § 304 

COMMENTARY ON § 541 

This section gives an affirmative defense to liability for 
criminal conspiracy, solicitation, or attempt when the defen- 
dant has prevented or avoided commission of the crime con- 
templated under circumstances which manifest complete re- 
nunciation of his criminal purpose. The policies behind such a 
defense are two : ( 1 ) the defense of renunciation tends to en- 
courage abandonment of contemplated crimes and tends to 
reinforce the sanctions against the underlying crime; and (2) 
in cases of renunciation, it is probable that the accused’s pur- 
pose was not as fixed as it seemed and was therefore less 
dangerous to society. It seems right to treat more leniently a 
person who responds to the criminal law’s sanctions prior to 
doing any harm. On the other hand, since renunciation might 
be a popular excuse for crime whenever a person is caught 
prior to completion of the crime, it is an affirmative defense, 
requiring proof by a preponderance of the evidence. A fur- 
ther reason for providing an affirmative defense here is that 
technically the crime is completed by the time the defense 
arises, and the law is allowing an excuse to a man who could 
have been convicted had he been arrested earlier. 

In the case of solicitation and conspiracy, § 541 requires 
that the crime contemplated was not in fact committed, and 
that the accused prevented commission of the crime. It will 
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prevent a claim of defense by a person who has delayed until 
after it is too late to halt commission of the offense. 

In the case of attempt, the accused must also avoid com- 
mission of the crime and abandon his criminal effort; he is 
obligated to take further affirmative steps to prevent com- 
mission of the crime if they are necessary. 

Subsection (3) requires that renunciation be whole- 
hearted and for the right motives, which are outlined in para- 
graph (a). The accused must indicate, for example, that he 
repented of his plan to break the law and not that he ob- 
served a guard at the scene of the contemplated crime. 

§542. Exemption of law enforcement officers. 

Nothing in Subchapter 1 of Chapter 5 of this Criminal 
Code shall apply to any law enforcement officer or his agent 
while acting in the lawful performance of his duty. 

COMMENTARY ON § 542 

This section provides that a law enforcement officer or 
his agent cannot be convicted of solicitation, conspiracy or 
attempt for acts done in the lawful performance of his duties. 
This provision does not, of course, exclude the availability of 
the affirmative defense of entrapment provided by § 432, if 
the officer’s conduct is of the sort included in the inchoate 
offenses. 


SUBCHAPTER II 

OFFENSES AGAINST THE PERSON 
Subpart A 

Assaults and Related Offenses 
§601. Offensive touching. 

A person is guilty of offensive touching when he inten- 
tionally touches another person, either with a member of his 
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body or with any instrument, knowing that he is thereby likely 
to cause offense or alarm to such person. 

Offensive touching is a class B misdemeanor. 

CROSS-REFERENCES 

intentionally § 231(1) 
knowing §§ 231(2); 307 

COMMENTARY ON § 601 

Former Delaware Law 

“Offensive touching” is the offense known as battery 
under the former Delaware law. It was not codified, and there- 
fore was made an offense by former 11 Del. Code § 105, which 
provided for discretionary punishment. At common law, bat- 
tery was unlawful contact of another person, no matter how 
slight. It was essential that there be a “personal exertion of 
force by the assailant.” 1 It was not necessary, however, that 
the assailant do the touching. It was enough that he start a 
chain of actions with the intent that they should culminate 
in a battery. 2 

The language of the Delaware decisions seems to have 
deviated somewhat from the common-law definition of bat- 
tery. It was defined as “the unlawful use of physical violence 
by one person against another,” 3 but the necessity for vio- 
lence does not seem actually to have existed. The courts stated 
that any unlawful touching of another was sufficient, 4 and 
even the passing of syphilis by a husband to his wife was 
found to be a battery although it was communicated during 
the course of presumably non-violent marital intercourse. 5 
It was even said that, “The phrase ‘with violence’ thus serves 


1. Kenny, Outlines of Criminal Law § 166 (19th ed. 1966). 

2. 1 Russell, Crime 656 (Turner ed. 1964). 

3. State v. Hamburg, 4 W.W. Harr. (34 Del.) 62, 64, 143, Atl. 47, 
48 (1928) ; accord , State v. Summers, 6 Boyce (29 Del.) 13, 96 Atl. 195 
(1915). 

4. State v. Brewer, 1 W.W. Harr. (31 Del.) 363, 371, 114 Atl. 604, 
607 (1921). 

5. State v. Lankford, 6 Boyce (29 Del.) 594, 102 Atl. 63 (1917). 


162 



Specific Offenses 


§ 602 


to underscore or emphasize the assault upon the person; it 
does not add a separate and distinct element to the offense.” 6 

The Code Provision 

Section 601 creates the simplest of the criminal offenses 
involving bodily contact in this Criminal Code. The material 
elements of the offense are intentional touching of another 
person, either with a member of the actor’s body or with an 
instrument, and knowledge that the touching is likely to cause 
offense to the victim. There is no requirement of force or 
violence, but this would appear consistent with the former 
practice of the Delaware courts. 

The defense of consent (see § 451) applies to this section 
and makes this section inapplicable to offensive physical con- 
tact which is an unavoidable consequence of riding in a 
crowded vehicle or walking on a crowded street. 

Offensive touching may be used in some cases where 
the crime of sexual assault (§ 761) may have occurred but 
is hard to prove (because of the necessity of proving a pur- 
pose of sexual gratification). It is also a lesser included of- 
fense in the more serious types of assaults defined later in 
this subpart. 

§ 602 . Menacing. 

A person is guilty of menacing when by some movement 
of his body or any instrument he intentionally places another 
person in fear of imminent physical injury. 

Menacing is a class B misdemeanor. 

CROSS-REFERENCE 

intentionally § 231(1) 

COMMENTARY ON § 602 
Former Delaware Law 

Menacing is what was known as a simple assault at com- 


6. State v. Lasby, 4 Storey (54 Del.) 39, 42, 174 A. 2d 323, 324 
(Super. Ct. 1961). 
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mon law. Assault had no statutory definition in the former 
Title 11 and was punishable by a discretionary sentence. 7 At 
common law, an assault was a bodily movement which caused 
another person to believe that unlawful physical contact was 
imminent; the offense occurred when the actor placed his 
victim in fear of a battery. 8 It is unclear whether a present 
ability to make contact was an element of the crime, but from 
the well-settled requirement that the victim's fear be rea- 
sonable it would seem to follow that at least an apparent 
power to make contact was necessary. 9 An intention to put 
the victim in fear was required, even though there was no 
necessity of an intention to make contact. 10 

Delaware case law deviated somewhat from this scheme. 
Several cases define assault as “an attempt, or offer, by vio- 
lence, to do hurt or injury to another, with a present ability 
to carry the intention into effect." 11 A later case modified 
this definition somewhat: an assault is “any unlawful attempt 
or offer with force and violence to do injury to the person of 
another, with such apparent present possibility of carrying 
out such attempt as to put the person against whom the at- 
tempt was made in fear of personal violence." 12 It is un- 
likely that the attempt aspect could be strictly insisted upon ; 
an assault is more than an attempted battery, and the inten- 
tion actually to do any harm should be irrelevant. 

The Code Provision 

Section 602 is limited to bodily movements and move- 
ments of instruments. This is consistent with the common-law 
notion that words alone, unaccompanied by any physical move- 


7. 11 Del. Code § 105 (Repealed). 

8. Kenny, Outlines of Criminal Law, §§ 164-69 (19th ed. 1966). 

9. Ibid.; 1 Russell, Crime 652-56 (Turner ed. 1964) ; Bishop, 
Criminal Law § 322 (9th ed. 1923). 

10. Kenny, op. cit. supra note 8, § 164. 

11. State v. Paxson, 6 Boyce (29 Del.) 249, 252, 99 Atl. 46, 37, 48 
(1916) ; accord , State v. Brewer, 1 W.W. Harr. (31 Del.) 363, 371, 114 
Atl. 604, 607 (1921). 

12. State v. Hamburg, 4 W.W. Harr. (34 Del.) 62, 64, 143 Atl. 47 
(1928). 
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ment, could not constitute an assault. 13 It is also consistent 
with § 602 , s requirement that the victim be placed in fear 
of imminent physical injury. Note that the old law’s require- 
ment of reasonable fear is dropped. If the actor intended to 
place the victim in fear, and he was in fact placed in fear, 
it seems pointless to inquire into the victim’s reasonableness 
in being afraid. The requirement of intention goes both to 
the bodily motion and to the putting in fear. The old concept 
of assault as an attempted battery is omitted, in light of this 
Criminal Code’s provisions with regard to attempts. 

§603. Reckless endangering in the second degree. 

A person is guilty of reckless endangering in the second 
degree when he recklessly engages in conduct which creates 
a substantial risk of physical injury to another person. 

Reckless endangering in the second degree is a class A 
misdemeanor. 

CROSS-REFERENCE 

recklessly § 231(3) 

COMMENTARY ON § 603 
Former Delaware Law 

At common law, assault and battery required proof that 
the defendant intended to put his victim in fear or intended 
offensive contact. 14 In Delaware reckless or grossly negligent 
conduct also appear to have been included in assault and bat- 
tery : 

A person is, therefore, guilty of assault and battery 
where physical violence results from mere gross negli- 
gence, recklessness, or wanton disregard of the conse- 
quences of her acts, even though there is no specific or 
particular intent to use violence against anyone or to do 


13. Words alone may be enough to constitute harassment. See § 

804. 

14. Kenny, Outlines of Criminal Law § 164 (19th ed. 1966). 
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injury to the person injured; the necessary intent being 

inferred from proof of such facts. 15 
Analytically this sentence is thoroughly confused, 16 but it 
would appear to mean that reckless endangering formerly 
constituted a crime in Delaware. Moreover, there were several 
statutory crimes in the former Title 11 which would consti- 
tute reckless endangering. These included discharge of a fire- 
arm in a public road ; 17 pointing a firearm ; 18 obstructing or 
rendering a railroad track unsafe ; 19 obstructions on railway 
track and interference with signals, lights, or wires ; 20 and 
causing the wreckage of a vessel. 21 

The Code Provision 

This section creates a new crime (though as noted above 
it is not unprecedented in the former law) classified as a 
class A misdemeanor. The first legislative enactment of such 
a crime occurred in the last century in India, and similar pro- 
visions are now to be found in the codes of Illinois, New York, 
and Wisconsin. 22 Section 603 applies to conduct which reck- 
lessly creates a substantial risk of physical injury to another 
person. Thus the actor must have appreciated that there was 
a substantial and unjustifiable risk that physical injury would 
result, but nevertheless persisted in his course of conduct. 
Note that there need be no proof of actual physical injury, 23 
nor is it required that the victim be put in fear or that there 
be any physical contact at all. Some cases which were formerly 
treated as assault in Delaware will constitute reckless en- 


15. State v. Hamburg, 4 W.W. Harr. (34 Del.) 62, 64, 143 Atl. 47, 
48 (1928); accord, State v. Russel, 1 Del. Cas. 32 (1794). 

16. If intention really is “necessary/ ” recklessness or gross negli- 
gence is insufficient, for neither constitutes intention nor proof of inten- 
tion. 

17. 11 Del. Code § 466 (Repealed). 

18. 11 Del. Code § 467 (Repealed). 

19. 11 Del. Code § 769 (Repealed). 

20. 11 Del. Code § 768 (Repealed). 

21. 11 Del. Code § 901 (Repealed). 

22. III. Ann. Stat. § 12-5 (Smith-Hurd 1961); N.Y. Pen. Law § 
120.20; Wis. Stat. Ann. § 941.30 (1955). 

23. Where actual injury ensues, §§ 611-13 are appropriate. 
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dangering. An example is State v. Paxson, 24 in which the de- 
fendant was found guilty of assault when he fired at an oc- 
cupied car which was parked in his lane, though no injury 
resulted. (This case would also constitute menacing if the oc- 
cupants of the car were intentionally put in fear of imminent 
physical injury.) 

§604. Reckless endangering in the first degree. 

A person is guilty of reckless endangering in the first de- 
gree when he recklessly engages in conduct which creates a 
substantial risk of death to another person. 

Reckless endangering in the first degree is a class D 
felony. 

CROSS-REFERENCE 

recklessly § 231(3) 

COMMENTARY ON § 604 

For a discussion of the former Delaware law, see Com- 
mentary on § 603. 

The conduct here involved seems sufficiently more serious 
than that involved in reckless endangering in the second de- 
gree to call forth more serious penalties. It therefore consti- 
tutes a class D felony. In order to commit this crime the actor 
must foresee and disregard a substantial and unjustifiable 
risk that death will occur from his activities. It is not neces- 
sary that any injury result from the conduct. If injury does 
result, the offense may amount to assault in the first degree 
(§ 613). One would commit reckless endangering in the first 
degree, for example, by firing a revolver into a crowd without 
specific intent to kill or injure. 

§611. Assault in the third degree. 

A person is guilty of assault in the third degree when: 

(1) He intentionally or recklessly causes physical injury 
to another person; or 


24. 6 Boyce (29 Del.) 249, 99 Atl. 46 (1916). 
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(2) With criminal negligence he causes physical injury 
to another person by means of a deadly weapon or a dangerous 
instrument. 

Assault in the third degree is a class A misdemeanor. 

CROSS-REFERENCES 
criminal negligence § 231(4) 
intentionally § 231(1) 
recklessly § 231(3) 


COMMENTARY ON § 611 

Former Delaware Law 

Delaware law penalized intentionally or recklessly caused 
physical injury. By permitting discretionary punishment, the 
former law, in a rough way, made possible a differentiation 
between the more serious and the less serious assaults and 
batteries in accordance with the conscience of the Court. 25 
Special statutory provisions related to assault with intent to 
commit robbery, 26 murder, 27 rape, 28 or any other felony. 29 
These codified assaults carried fixed penalties. In addition the 
law provided extraordinarily lenient penalties for “maiming 
by lying in wait” and even more lenient penalties for “maim- 
ing without lying in wait.” These crimes were known as may- 
hem at common law. The first crime was committed when the 
actor “deprives any person of the genital members, or cuts 
out or disables the tongue, or puts out an eye, or slits, cuts or 
bites off the nose, lip or ear of another, or maims any per- 
son” after lying in wait, and the second was committed when 
the actor “maims” any person without lying in wait. 30 Maxi- 
mum penalties for the more serious offense were 4 years’ im- 
prisonment, 30 lashes, and a fine of $1,000. 


25. Compare State v. Brewer, 1 W.W. Harr. (31 Del.) 364, 114 
Atl. 604 (1921), with State v. Woods, 7 Penn (23 Del.) 499, 77 Atl. 
490 (1896). 

26. 11 Del. Code § 812 (Repealed). 

27. 11 Del. Code § 577 (Repealed). 

28. 11 Del. Code § 3704 (Repealed). 

29. 11 Del. Code § 3707 (Repealed). 

30. 11 Del. Code §§ 701, 702 (Repealed). 
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The Code Provision 

Section 611 defines the least serious degree of injury-caus- 
ing assaults. Although the conduct is technically battery, it is 
called assault in deference to widespread ignorance of the dis- 
tinction between an assault and a battery which has made the 
word assault more familiar. The section deals with physical 
injury, a term defined in § 222 (19), and penalizes two pos- 
sible ways of causing it. Subsection (1) relates to physical in- 
jury which is intentionally or recklessly caused. Subsection 

(2) covers physical injury which is caused by criminal negli- 
gence and by means of a deadly weapon or a dangerous in- 
strument (these terms are also defined in § 222). A lesser 
degree of mental culpability is made sufficient because of the 
culpability which may be inferred from use of the weapon in- 
volved. 

§612. Assault in the second degree. 

A person is guilty of assault in the second degree when: 

(1) He intentionally causes serious physical injury to an- 
other person; or 

(2) He intentionally causes physical injury to another 
person by means of a deadly weapon or a dangerous instru- 
ment; or 

(3) He recklessly causes serious physical injury to an- 
other person by means of a deadly weapon or a dangerous in- 
strument; or 

(4) He intentionally causes physical injury to a law en- 
forcement officer who is acting in the lawful performance of 
his duty. 

Assault in the second degree is a class C felony. 

CROSS-REFERENCES 

causation §§ 261-63 
intentionally § 231(1) 
recklessly § 231(3) 
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COMMENTARY ON § 612 

For a discussion of the former Delaware law, see Com- 
mentary on § 611. 

By this section class C felony penalties are imposed upon 
assaults which cause physical injury under more aggravated 
circumstances than in assault in the third degree. Subsection 

(1) applies to intentionally caused serious physical injury. 
Thus it differs from subsection 611 (1) which applies to in- 
tentionally caused physical injury which need not be serious. 
The difference between physical injury and serious physical 
injury, where reasonable men could differ, is a jury question; 
definitions are given in § 222. 

Physical injury intentionally caused by means of a deadly 
weapon or a dangerous instrument is covered by subsection 

(2) . Subsection (3) applies to serious physical injury when 
recklessly caused by a deadly weapon or a dangerous instru- 
ment. 

Subsection (4) is one of a number of provisions in this 
Criminal Code designed to protect law-enforcement officials 
in the exercise of their duties. 31 Here any intentional physical 
injury caused to a law enforcement officer who is acting in 
the lawful performance of his duty constitutes a second-de- 
gree assault. The actor must know, of course, that a law en- 
forcement officer is involved, but it is unnecessary to prove 
any intent to injure or any foresight that injury would oc- 
cur. This section is consistent with the Criminal Code’s treat- 
ment of similar problems. It does not, for example, permit a 
defense for a person who resists even an unlawful arrest. 32 

At first glance, the numerous gradations of assault may 
appear confusing, but they amount to no more than a statu- 
tory rephrasing of the gradations used in actual practice un- 
der the former law. Moreover, only a small number of sub- 
sections will be involved in any one case. The Court is not re- 


31. This subject was previously covered by 11 Del. Code § 813 
(Repealed). 

32. See § 464 (4). 
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quired to charge the jury with respect to any of the subsec- 
tions as to which there is insufficient or no proof. 

§613. Assault in the first degree. 

A person is guilty of assault in the first degree when: 

(1) He intentionally causes serious physical injury to an- 
other person by means of a deadly weapon or a dangerous in- 
strument; or 

(2) He intentionally disfigures another person seriously 
and permanently, or intentionally destroys, amputates, or dis- 
ables permanently a member or organ of another person’s 
body; or 

(3) He recklessly engages in conduct which creates a sub- 
stantial risk of death to another person, and thereby causes 
serious physical injury to another person; or 

(4) In the course of or in furtherance of the commission 
or attempted commission of a felony or immediate flight there- 
from, he intentionally or recklessly causes serious physical in- 
jury to another person; or 

(5) He intentionally causes serious physical injury to a 
law enforcement officer who is acting in the lawful perfor- 
mance of his duty. 

Assault in the first degree is a class B felony. 

CROSS-REFERENCES 

causation §§ 261-63 
intentionally § 231(1) 
recklessly § 231(3) 


COMMENTARY ON § 613 

For a discussion of the present Delaware law, see Com- 
mentary on § 611. 

This is the most serious assault crime. The circumstances 
under which it is committed are aggravated and deserving the 
severest condemnation. Therefore class B felony penalties are 
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provided, permitting imprisonment for a term of from 3 to 
30 years. 

Subsection (1) concerns serious physical injury which 
is caused by means of a deadly weapon or a dangerous instru- 
ment. Lesser included offenses may be found in §§ 611 and 
612. 

Subsection (2) covers the former crime of mayhem, dis- 
cussed in the Commentary on § 611. The elements are serious 
and permanent disfigurement or permanent destruction, am- 
putation, or disabling of a member or organ of another per- 
son’s body. In either event the crime must be committed in- 
tentionally. 

Subsection (3) makes causation of serious physical in- 
jury an assault in the first degree when it is caused by a per- 
son who is recklessly engaging in conduct which creates a 
substantial risk of death. By his conduct the actor has mani- 
fested a serious indifference to human life. He therefore must 
be held strictly accountable for injuries which result from 
his activity. Note that even if no injury results the activity 
is still criminal; it constitutes reckless endangering in the 
first degree. 33 

Subsection (4) treats a similar problem: intentional or 
reckless causation of serious physical injury in the course of 
or in furtherance of the commission or attempted commission 
of a felony or immediate flight therefrom. Again the actor’s 
intention to commit a felony supplies an extra measure of 
criminality here, and elevates to the most serious degree a 
crime which ordinarily would constitute assault in the second 
or third degree. This provision is consistent with the Criminal 
Code’s treatment of the “felony-murder” problem, and the 
reader is referred to the Commentary on §§ 635-36 for fur- 
ther discussion. 

Subsection (5) penalizes as first-degree assault inten- 
tional causation of serious physical injury to a law enforce- 
ment officer who is acting in the lawful performance of his 
duty. 


33. See § 604. 
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§621. Terroristic threatening. 

A person is guilty of terroristic threatening when : 

(a) He threatens to commit any crime likely to result in 
death or in serious injury to person or property; 

(b) He makes false statements: 

(1) intending to cause evacuation of a building, place 
of assembly, or facility of public transportation; or 

(2) intending to cause serious inconvenience; 

(3) in reckless disregard of the risk of causing ter- 
ror or serious inconvenience. 

Terroristic threatening is a Class A misdemeanor. 

CROSS-REFERENCES 

intending § 231(1) 
recklessly § 231(3) 


COMMENTARY ON § 621 
Former Delaware Law 

Delaware followed the common-law rule that words alone 
do not constitute an assault. 1 The only exception to this gen- 
eral principle applies to words accompanied by a suggestive 
act and a clear ability to do violence. 2 This is, however, only 
an elaboration of the settled rule that a bodily movement is 
necessary for assault. In addition, the former law penalized 
giving false information concerning the placement or setting 
of a bomb or other explosive in a public building or place. 3 

The Code Provision 

Section 621 reverses the old law by providing that in 
certain cases “mere” words constitute a criminal offense. The 
section penalizes a threat to commit any crime likely to re- 
sult in death or serious injury to person or property. It also 
penalizes false statements made with the intention to cause 


1. Kenny, Outlines of Criminal Law § 164 (19th ed. 1966). 

2. State v. Clark, 1 Del. Cas. 549 (1818). 

3. 11 Del. Code § 525 (Repealed). 
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evacuation of a building, a place of assembly, or a facility 
of public transportation, or otherwise to cause serious inconve- 
nience. This provision would, for example, cover a false state- 
ment that an explosive device had been placed in a building. 
In addition, false statements made in reckless disregard of 
the risk of causing terror or serious inconvenience are cov- 
ered. 


§625. Unlawfully administering drugs. 

A person is guilty of unlawfully administering drugs 
when, for a purpose other than lawful medical or therapeutic 
treatment, he intentionally causes stupor, unconsciousness, or 
other alteration of the physical or mental condition of another 
person by administering to him, without his consent, a drug. 

Unlawfully administering drugs is a class A misde- 
meanor. 

CROSS-REFERENCES 

causation §§ 261-63 
consent § 451 
intentionally § 231(1) 

COMMENTARY ON § 625 
Former Delaware Law 

Under some circumstances, administering a drug unlaw- 
fully would have constituted a battery at common law. Ad- 
ministering drugs so as to facilitate commission of a felony 
is not recognized as a common-law crime. 1 

The Code Provision 

A person who intentionally causes in another person 
stupor, unconsciousness, or other alteration of his normal 
physical and mental condition by administering a drug to him 
without his consent is made guilty of a class A misdemeanor 
by this section. If the actor's purpose is lawful medical or 
therapeutic treatment, however, his conduct is not covered. 
This will permit the normal administration of drugs by doc- 


1. Russell, Crime 635 (Turner ed. 1964). 
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tors, nurses, and other hospital personnel, as well as by other 
persons caring for the sick. “Drug” is defined in § 222. Other 
provisions dealing with drugs and the like appear in Chapter 
47 of Title 16 of the Delaware Code, and are reprinted in the 
Appendix to this volume. 

§626. Unlawfully administering controlled substance or 
counterfeit substance or narcotic drugs. 

A person is guilty of unlawfully administering controlled 
substance or counterfeit substance or narcotic drugs when, 
for a purpose other than lawful medical or therapeutic treat- 
ment, he intentionally introduces or causes introduction into 
the body of another person, without his consent, a controlled 
substance or counterfeit substance or narcotic drug. 

Unlawfully administering controlled substance or coun- 
terfeit substance or narcotic drugs is a class E felony. 

COMMENTARY ON § 626 

This section penalizes as a class E felony the intentional 
administration of a controlled substance, a counterfeit sub- 
stance or a narcotic drug (the first and last of these terms 
being defined in § 222 and counterfeit substance being de- 
fined in 16 Del. Code § 4701 (e) ) without consent and for a 
purpose other than lawful medical or therapeutic treatment. 
This is a more serious offense than that defined in § 625 be- 
cause of the implicit violation of laws controlling the use of 
the substances referred to. 

§627. Prohibited acts. 

No person shall: 

(a) Intentionally smell or inhale the vapors or fumes 
from any substance having the property of releasing toxic 
vapors or fumes for the purpose of producing in himself a con- 
dition of intoxication, inebriation, exhilaration, stupefaction, 
or lethargy or for the purpose of dulling his brain or nervous 
system; provided, that nothing in this Section shall prohibit 


175 



§ 631 


Delaware Criminal Code 


the inhalation of the vapors or fumes of any anesthesia for 
medical or dental purposes; 

(b) Sell or offer to sell to any person any material, 
product, or article of commerce containing any substance hav- 
ing a property of releasing toxic vapors or fumes, if he has 
knowledge or is in the possession of such facts that he should 
have knowledge, that the material, product or article of com- 
merce sold or offered for sale will be used for the purpose of 
committing any of the acts proscribed in subsection (a) of this 
Section; 

(c) Purchase or offer to purchase for himself or any other 
person, any material, product or article of commerce contain- 
ing any substance having the property of releasing toxic vapors 
and fumes if such purchase or offer to purchase is made for the 
purpose of committing any of the acts proscribed in subsection 
(a) of this Section. 

Any violation of this section shall be a class C misdemeanor. 

COMMENTARY ON § 627 

This section penalizes as a class C misdemeanor “glue 
sniffing”, broadly defined as smelling or inhalation of vapors 
or fumes for the purpose of producing a condition of intoxi- 
cation or the like. In addition, it penalizes sale or purchase 
of substances having a property of releasing toxic vapors or 
fumes with knowledge or reason for knowledge that the sub- 
stance will be used for an unlawful purpose set forth in sub- 
section (a). Inhalation of vapors or fumes for medical or 
dental purposes is, of course, not an offense under the section. 

Subpart B 
Acts Causing Death 

§631. Criminally negligent homicide. 

A person is guilty of criminally negligent homicide when, 
with criminal negligence, he causes the death of another per- 
son. 
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Criminally negligent homicide is a class E felony. 

CROSS-REFERENCES 

causation §§ 261-63 
criminal negligence § 231(4) 

COMMENTARY ON § 631 

Former Delaware Law 

Formerly there was no penalty, either at common law or 
in Delaware statutory law, for negligently caused homicides. 
As will be seen, however, in the discussion of the former Dela- 
ware law of manslaughter, that crime is defined so as to in- 
clude acts of “gross negligence. ,, 1 That term means negli- 
gence much more serious than that sufficient for civil lia- 
bility. 1 2 Indeed, according to the authorities, it is necessary 
for the jury to find that the degree of negligence significantly 
exceeded that required for civil liability. 3 Gross negligence 
has also been called “criminal negligence.” 4 However, Dela- 
ware law apparently viewed this concept as similar to “reck- 
lessness, 5 which, according to the best authorities, it de- 
cidedly is not. 6 Because of this confusion, it is unclear whether 
all of the cases included under § 631 would have been penalized 
by the former law, though it seems likely all would be covered 
by the concept of “gross negligence,’’ properly defined. 

The Code Provision 

Section 631 depends principally upon the definition of 
“criminal negligence” found in § 231 (4). In this case, crim- 
inal negligence is a failure to perceive a risk that death will 
occur — a risk so great that failure to perceive it constitutes 
a gross deviation from the reasonable man’s standard of care 


1. State v. Arnold, 3 Terry (42 Del.) 47, 27 A.2d 81 (1942). 

2. Ibid. 

3. Williams, Criminal Law 106-12 (2d ed. 1961) ; 1 Russell, 
Crime 692-96 (19th ed. 1966). 

4. See the excellent discussion in Model Penal Code § 201.4, 
comment at 49-55 (Tent. Draft No. 9, 1959). 

5. State v. Arnold, supra note 1. 

6. 1 Russell, Crime 41-44 (Turner ed. 1964) ; see Commentary on 
§ 231, supra. 
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under the circumstances. Former Delaware law would have 
treated such cases as involuntary manslaughter. The jury 
should be instructed to look to the nature of the danger itself. 
Much will depend upon the nature and social utility of the 
defendant’s conduct, and the availability of other, safer means 
to achieve the desired result. Note that the section requires 
proof, as an element of the offense, that the defendant’s neg- 
ligent act caused the death of a human being. 7 

It is clear that many motor vehicle cases will be covered 
by this section. It should be much easier to get convictions 
for motor vehicle homicides if the crime is not quite so ag- 
gravated as manslaughter, the only possibility under the for- 
mer law. 8 However, it is not every negligent homicide by 
motor vehicle which will be covered here, nor will every in- 
fraction of the motor vehicle code which leads to a death be 
punished as homicide. 9 Most auto deaths result from failure 
to keep a proper lookout, or from failure to retain proper 
control over the vehicle. In both cases, the State would have 
to prove that the defendant’s conduct was substantially below 
the standard that a reasonable person would have observed. 
A deviation which would support a finding of civil negligence 
would thus be in itself insufficient. The matter should be left 
to the jury in each proper case, 10 with instructions to consider 
whether the defendant’s conduct involved a gross deviation 
from the standard of care which would have been observed by 
a reasonable person under the circumstances. 

Section 631 is based on the theory that the criminal law 
is an appropriate means of dealing with grossly negligent 
acts resulting in death, on the theory that, by punishing neg- 
ligence which it has certain socially undesirable results, an 
attitude of greater carefulness will be engendered. 


7. See §§ 261-62. 

8. See Model Penal Code § 201.4, comment at 53-54 (Tent. Draft 
No. 9, 1959). 

9. Cf. State v. Hupf, 9 Terry (48 Del.) 254, 101 A. 2d 355 (Sup. Ct. 
1953). 

10. Unless, of course, no reasonable juror could find that the ac- 
cused was criminally negligent. See § 301. 
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The offense is a class E felony, carrying a possible seven- 
year sentence. It is unlikely that a maximum sentence will 
often be imposed, yet even it is substantially less severe than 
that available for manslaughter in the former law 11 and un- 
der § 632. 

§632. Manslaughter. 

A person is guilty of manslaughter when : 

(1) He recklessly causes the death of another person; or 

(2) With intent to cause serious physical injury to an- 
other person he causes the death of such person, employing 
means which would to a reasonable man in the defendant’s 
situation, knowing the facts known to him, seem likely to 
cause death; or 

(3) He intentionally causes the death of another person 
under circumstances which do not constitute murder because 
he acts under the influence of extreme emotional disturbance; 
or 


(4) He commits upon a female an abortion which causes 
her death, unless such abortion is a therapeutic abortion and 
the death is not the result of reckless conduct; or 

(5) He intentionally causes another person to commit 
suicide. 

Manslaughter is a class B felony. 

CROSS-REFERENCES 

abortion § 661 
causation §§ 261-63 

extreme emotional disturbance (“distress”) § 641 
intent § 231(1) 
promoting suicide § 646 
recklessly § 231(1) 

therapeutic abortion 24 Del. Code § 1790 


11. The former Delaware law permitted a maximum 30-year sentence 
and a $10,000 fine. 11 Del. Code § 575 (Repealed). 


179 



§ 632 


Delaware Criminal Code 


COMMENTARY ON § 632 
Former Delaware Law 

Manslaughter was the subject of a statute in Delaware, 
though it made no attempt to define the crime. 1 Manslaughter 
was a felony, carrying up to 30 years imprisonment and a 
$10,000 fine. Manslaughter was a misdemeanor 2 in the par- 
ticular case when a husband kills “a person found in the act 
of adultery with his wife.” 3 For this chivalrous act, the law 
imposed the very light sentence of 1 year and a fine of $100 
to $1,000. The statute was silent as to what happens if the 
cuckold killed his wife instead. 

Although the matter was rarely stated with clarity, it 
would appear that under the old law there were two kinds of 
felonious manslaughter, voluntary and involuntary, and that 
the latter classification was further subdivided into unin- 
tended killing as a result of doing a non-felonious unlawful 
act and unintended killing as a result of a lawful act done in 
a reckless or grossly negligent manner. 

Voluntary manslaughter was intentional killing which 
would be murder except for some mitigating circumstance, 
usually very loosely called provocation. 4 “Manslaughter is 
where one person unlawfully kills another without malice in 
his heart or mind; that is, where one in the heat of blood, 
or in a gust or transport of passion, aroused by adequate 
provocation, without time for reflection or for the passions to 
cool, kills another.” 5 Killing in a sudden fight as a result of 

1. Del. Code § 575 (Repealed). 

2. State v. Lee, 6 W.W. Harr. (36 Del.) 11, 18-19, 171 Atl. 195, 
199 (1933). 

3. 11 Del. Code § 575 (b) (Repealed); see Kalejta v. State, 282 
A.2d 622 (Del. Sup. Ct. 1971), where a wife killed her husband upon 
finding him in the amorous embrace of another woman. 

4. See generally 2 Burdick, Law of Crime 184-200 (1946) ; Model 
Penal Code § 201.3, comment at 40-49 (Tent. Draft No. 9, 1959) ; Smith 
& Hogan, Criminal Law 206-16 (2d ed. 1969) ; Russell, Crime 520-26 
(Turner ed. 1964); 1 Warren, Homicide §§ 85, 90 (Perm. Ed. 1938). 

5. State v. Lee, supra note 2, at 18, 171 Atl. at 198; cf. State v. 
Winsett, 205 A.2d 510, 516 (Del. Super. Ct. 1964). 
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mutual combat with fists was manslaughter . 6 There was much 
law on what constitutes provocation. It must be so great as 
to produce such a frenzy of mind as to make the accused ut- 
terly deaf to the voice of reason . 7 Moreover the accused must 
act at once, without any cooling-off time . 8 The accused must 
be in a very high state of excitement and must kill as a re- 
sult thereof, and not because of prior hatred and ill-will . 9 
Looks, gestures, and words, no matter how insulting, were 
insufficient provocation as a matter of law . 10 As noted above, 
a special statutory provision governed the case in which a 
man found his wife in bed with another man and killed her 
lover . 11 In many jurisdictions, considerable attention is paid 
to the reasonableness of a man’s reaction to provocation. If 
he over-reacts, he may lose his defense . 12 This reasonable- 
man standard has been condemned as illogical, for it seems 
indisputable that a truly reasonable man would not have been 
provoked at all, and that the purpose of the defense of provo- 
cation (which is in fact a mitigation rather than a complete 
defense) is to take account of human frailty and unreason- 
ableness . 13 No reference to such a rule has been found in the 
Delaware cases, but since it is an integral part of the common 
law of provocation, it may have been part of the former law 
of Delaware. 

Involuntary manslaughter was unintentional killing 
which resulted either from the doing of an unlawful act or 
from the doing of a lawful act in a reckless or grossly negli- 


6. State v. Bell, 8 W.W. Harr. (38 Del.) 328, 332, 192 Atl. 553, 554 
(1937); see 2 Burdick, Law of Crime 191 (1946). 

7. State v. Winsett, supra note 5, at 516. 

8. State v. Lee, supra note 2, at 18, 171 Atl. at 198. 

9. State v. Rhodes, 1 Houst. Crim. 476, 496-97 (Del. 1877). 

10. State v. Stevenson, 8 W.W. Harr. (38 Del.) 105, 109, 188 Atl. 
750, 751 (1936). 

11. 11 Del. Code § 575 (b) (Repealed). 

12. 1 Russell, Crime 533-47 (Turner ed. 1964). 

13. See Williams, Provocation and the Reasonable Man , 1954 Crim. 
L. Rev. 740, 742; 1 Warren, Homicide § 90, at 434-35; Model Penal 
Code § 201.3, comment at 46-47 (Tent. Draft No. 9, 1959). 
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gent manner . 14 The former class of cases is well illustrated 
by the leading case of State v. Hupf , 15 in which it was held 
that the accused was properly convicted of manslaughter up- 
on proof that his violation of certain of the Delaware motor 
vehicle laws had proximately caused the death of another 
man. The Court further held that in such a case it was un- 
necessary to prove that the defendant was reckless or grossly 
negligent. Nor was it necessary that the unlawful act be 
“malum in se” ; it was sufficient that it be “malum prohib- 
itum.” Of course, if the unlawful act amounted to a felony, 
a killing would be murder under the former Delaware law . 16 
But any non-felonious unlawful act resulting in death con- 
stituted involuntary manslaughter . 17 Moreover, even a law- 
ful act (or any act not specifically proscribed by statute or 
by the common law of crimes) could lead to manslaughter if 
it was done in a reckless or grossly negligent manner . 18 Gross 
or criminal negligence was defined as negligence of such a 
degree as to evidence a reckless disregard for the life and 
safety of others within the range of the negligent conduct . 19 
Most authorities are now agreed that it is misleading to con- 
sider “reckless” and “grossly negligent” synonymous , 20 but 
the former law does treat them as defining the same state of 
mind. 

There is language in many of the cases to the effect that 
where there is malice there can be no manslaughter . 21 Since 
that is so, there are many homicide cases in which a man- 
slaughter instruction would be improper under that former 


14. State v. Hupf, 9 Terry (48 Del.) 254, 101 A.2d 355 (Sup. Ct. 
1953). See generally 2 Burdick, Law of Crime 200-11 (1946) ; 1 War- 
ren, Homicide 200-11 (Perm. ed. 1938). 

15. Supra note 14. 

16. See Commentary on § 635. 

17. State v. Donovan, 1 Terry (40 Del.) 257, 265, 8 A.2d 876, 880 

(1939); State v. Phillips, 7 W.W. Harr. (37 Del.) 544, 553, 187 Atl. 108, 

112 (1936). 

18. State v. Donovan, supra note 17. 

19. State v. Arnold, 3 Ter. (42 Del.) 47, 27 A.2d 81 (1942). 

20. 1 Russell, Crime 41-44 (Turner ed. 1964). 

21. See, e.g.j State v. Winsett, 205 A.2d 510, 515 (Del. Super. Ct. 
1964). 
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law. Moreover, it was held that former 11 Del. Code § 3701, 
which permitted conviction of manslaughter upon an indict- 
ment for first degree murder, did not require an instruction 
on manslaughter unless there is some evidence in the case 
which would support a manslaughter verdict. 22 

The Code Provision 

This Criminal Code contains one degree of manslaughter, 
making it a serious felony with a maximum 30-year prison 
sentence. As in the former Delaware law, two distinct types 
of manslaughter may be distinguished. Subsections (1), (2), 
and (4) deal with unintended killings which are nevertheless 
substantially beyond the area of public tolerance. Subsection 
(3) deals with an intentional killing which is mitigated be- 
cause of the accused’s extreme emotional disturbance. This 
apparently means “extreme emotional distress” as defined 
in § 641. Subsection (5) covers the case of one who causes 
another to commit suicide; this may be by threat. or decep- 
tion, as well as by simple encouragement. The “suicide pact” 
is also covered. It is clear that the act or suicide must be com- 
plete. If the suicide is not complete, the accused could be con- 
victed under § 645. It is also clear that the defendant’s own 
acts must be the proximate cause of the suicide. If the de- 
fendant does nothing more than render aid, he cannot be 
guilty of manslaughter. 23 

Section 632 differs from the former law in a number of 
important respects. Reckless killing is made manslaughter 
here, although in some situations it would amount to mur- 
der under the former law. 24 On the other hand, there is no 
reference to the old standard of “grossly negligent,” which, 
as discussed above, is both technically inaccurate and mis- 
leading. For a person to be guilty of manslaughter under 
subsection (1) he must actually have perceived and disre- 
garded a substantial and unjustifiable risk that would re- 


22. State V. Carey, 6 W.W. Harr. (36 Del.) 521, 530-32, 178 Atl. 
877, 882 (1935). 

23. He could be convicted of promoting suicide, however. See § 695. 

24. See State v. Winsett, 205 A.2d 510, 516 (Del. Super. Ct. 1964). 
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suit 25 from his conduct — a risk “of such nature and degree 
that disregard thereof constitutes a gross deviation from the 
standard of conduct that a reasonable person would observe 
in the situation.” 26 Whether the defendant in a particular 
case actually did perceive and consciously disregard the risk 
is a question for the jury, but under the Criminal Code’s gen- 
eral provisions the State may at least get its case to the jury 
if a reasonable man, knowing the facts known to the defen- 
dant, would have perceived the risk and must therefore have 
consciously disregarded it if his subsequent conduct is to be 
explained. 27 Note that, if the defendant did not in fact per- 
ceive the risk, he might nevertheless be guilty of criminally 
negligent homicide, if his conduct amounted to criminal neg- 
ligence. 

Subsection (2) covers the case of a man who intends to 
cause serious physical injury to another person, and instead 
causes death. The killing is manslaughter if the means em- 
ployed would, in the view of a reasonable man in the defen- 
dant’s situation, knowing the facts known to him, have 
seemed likely to cause death. Conduct of this sort has often 
been held to constitute murder. 28 Under this Code, murder 
is restricted to the most seriously aggravated cases, and a 
manslaughter penalty is believed sufficient for acts of this 
type, since by definition the defendant did not himself wish 
to kill or contemplate that death was a possibility. Moreover, 
even if he did perceive that death was a possibility, his homi- 
cide would at most only be reckless, since his actual intention 
was serious injury. Thus he would in such a case fall at most 
within subsection (1) and not within the murder sections. 

Subsection (3) is a substitute for the old law of “provo- 
cation.” That term is inadequate to cover all of the situations 


25. Compare the reckless driving statute, which speaks of “willful 
and wanton disregard for the safety of persons or property.” 21 Del. 
Code § 4175. Clearly this sort of recklessness is not sufficient; it must 
be the recklessness defined in § 231(3). 

26. § 231(3). 

27. § 307. 

28. See 1 Russell, Crime 489-93 (Turner ed. 1964) ; cf. State v. 
Winsett, supra note 24, at 515. 
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in which murder might be reduced to manslaughter because 
of the defendant’s emotional frenzy at the time. Fear, as well 
as anger, might be a mitigation. For a further discussion of 
the new term, “extreme emotional disturbance,” see Com- 
mentary on § 641, where it is called “extreme emotional dis- 
tress.” It is anticipated that defendants will normally in this 
situation be charged with murder and will be permitted to 
prove in mitigation that they acted under extreme emotional 
disturbance. The State will not be able to make out a case 
of murder if extreme emotional disturbance is an element of 
defendant’s conduct. This is clear from the wording of § 641. 
The defendant will, however, have the burden of proving 
that he suffered extreme emotional disturbance at the time 
of his act, as an affirmative defense. 29 This is necessary be- 
cause the facts giving rise to extreme emotional disturbance 
are generally known only to the defendant, and because al- 
lowing extreme emotional disturbance to be pleaded in miti- 
gation does not imply any approval but only recognizes that 
some people are too weak to resist such disturbance. 

Subsection (4) covers a killing of a female as the result 
of an unlawful abortion. It is not intended to cover the fetus, 
whose life is also taken. The defendant need not have con- 
templated that death would result, nor need he even have 
been negligent. The rationale of this provision is that un- 
justifiable abortion is entirely contrary to law and cannot pos- 
sibly justify or mitigate the killing. Thus, the unlawful abor- 
tionist is put on notice that his act criminally endangers two 
lives: that of the mother and that of the fetus. If unjustified 
abortion cannot entirely be eliminated by laws proscribing 
it, 30 the criminal law can nevertheless hope to assure that 
safe methods are used by abortionists to preserve the life of 
the mother. On the other hand, if death results in the course 
of a therapeutic abortion, the physician would not normally 
be guilty of any crime. If his conduct is reckless, he may be 
convicted of manslaughter, as could the perpetrator of any 
other reckless killing in the course of a surgical operation. 


29. See § 305. 

30. See § 651. 
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Nothing in § 632 is intended to resurrect the rule in 
State v. Hupf sl to the effect that a killing as the result of 
any unlawful act is manslaughter. Section 632 is aimed solely 
at conduct which is substantially likely to cause death and 
which the actor, in the exercise of reasonable care, could have 
known would cause death. It is inconsistent with proper theo- 
ries of criminal law to impose manslaughter penalties for 
purely chance results of an unlawful act which, by definition, 
the actor did not expect would result in death. This Code's 
manslaughter provision aims only at conduct which recklessly 
causes death, or which is otherwise so unjustifiable that the 
actor must be held responsible for manslaughter if death re- 
sults. Only if the actor was reckless with regard to death could 
he be convicted of manslaughter, despite his failure to obey 
a statute of the State, unless his act falls within one of the 
other specific classes of manslaughter. 

§635. Murder in the second degree. 

A person is guilty of murder in the second degree when : 

(1) He recklessly causes the death of another per- 
son under circumstances which manifest a cruel, wicked, and 
depraved indifference to human life; or 

(2) In the course of and in furtherance of the com- 
mission or attempted commission of a felony or immediate 
flight therefrom, he causes the death of another person. 

Murder in the second degree is a class A felony. 

CROSS-REFERENCES 
attempt to commit a crime §§ 531-32 
causation §§ 261-63 
causing suicide § 632(5) 
intentionally § 231(1) 
promoting suicide § 645 

proof of intention, recklessness, knowledge, or belief § 307 
recklessly § 231(3) 


31. 9 Terry (48 Del.) 254, 101 A.2d 355 (Sup. Ct. 1953). 
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COMMENTARY ON § 635 

Former Delaware Law 

The following Commentary deals generally with the 
crime of murder because its breakdown in former Delaware 
law differs from that in this criminal code. The former stat- 
ute did not define “murder,” but depended upon the common- 
law definitions. First-degree murder was killing “with ex- 
press malice aforethought or in perpetrating, or attempting 
to perpetrate, the crime of rape, kidnapping or treason.” 1 
The death penalty was mandatory for first-degree murder 
cases. Second-degree murder was “the crime of murder other 
than murder in the first degree.” 2 It was subject to life im- 
prisonment and a discretionary fine. The statute also required 
that death occur within a year and a day from a wounding 
or poisoning. 3 The jury was the sole judge of the degree of 
murder unless the defendant pleaded guilty, in which case 
the determination was made by the Court. 4 Because the stat- 
ute was so inadequate as a definition of these important 
crimes, there grew up in Delaware, as in many other states, 
a vast jurisprudence, largely contained in jury charges, ex- 
plaining the distinctions between the two degrees of murder, 
and the distinctions between murder and other homicides. 

All of the cases held that for either first or second-degree 
murder, “malice” was an essential element, for “without malice 
there can be no murder.” 5 The meaning of the term was fre- 
quently stated. It was said that malice was “not restricted 
to hatred, spite, or malevolence toward the particular person 
slain, but also includes that general malignity and reckless 
disregard of human life which proceed from a heart void of 
a just sense of social duty and fatally bent on mischief.” 6 


1. 11 Del. Code § 571 (Repealed). 

2. 11 Del. Code § 572 (Repealed). 

3. 11 Del. Code § 573 (Repealed). 

4. 11 Del. Code § 574 (Repealed). 

5. State v. Winsett, 205 A.2d 510, 515 (Del. Super. Ct. 1964) ; 
accord , Bennett v. State, 3 Storey (53 Del.) 36, 164 A. 2d 442 (Sup. Ct. 
1960). 

6. State v. Johns, 6 Penn. (22 Del.) 174, 175-76, 65 Atl. 763, 764 
(1906). 
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Malice “comprehends and includes all acts done from an un- 
lawful and wrongful motive, ... all acts done voluntarily 
and with a wilful disregard for the rights and safety of 
others.” 7 The law presumed malice whenever “the fatal act 
is done deliberately, or without adequate cause.” 8 

But malice was of two kinds, express and implied. Ex- 
press malice was an essential ingredient of first-degree mur- 
der. It has been well said that express malice aforethought 
need not be express, malicious, or aforethought . 9 It existed 
when the killing is done “with a sedate, deliberate mind and 
a formed design to kill or to do great bodily harm.” 10 It 
was not enough merely that the accused intended to kill. His 
mind must be “sedate and deliberate” and there must be proof 
of a formed design to kill or do great bodily harm arising 
from that sedate and deliberate frame of mind . 11 A mere rash 
or impulsive act was thus not enough, despite the actors in- 
tent to kill . 12 On the other hand, premeditation or deliberation 
need not exist for any great length of time, but need only be 
for a moment . 13 Express malice aforethought must be “evi- 
denced by circumstances other than the mere fact of the kill- 
ing.” 14 This was taken to mean that malice aforethought 
must be proved independent of the fatal act. Circumstances 
most frequently suggested were lying in wait, antecedent 
threats or menaces, ill-will, spite, jealousy, and plans or 
schemes to do great bodily harm . 15 Deliberate selection and 


7. State v. Winsett, supra note 5, at 515. 

8. State v. Johns, supra note 6, at 176, 65 Atl. at 766. 

9. Address by Professor Louis B. Schwartz to the Delaware State 
Bar Association, April 30, 1965. 

10. State v. Winsett, supra note 5, at 515; State v. Gardner, 203 A.2d 
77, 80-81 (Del. Sup. Ct. 1964). 

11. Bantum v. State, 7 Terry (46 Del.) 487, 505, 85 A.2d 741, 747 
(Sup. Ct. 1952). 

12. Ibid. 

13. Ibid.; Brown v. State, 221 A.2d 609 (Del. Sup. Ct. 1966) ; State 
v. Winsett, supra note 5, at 515; Bennett v. State, supra note 5, at 41, 
164 A.2d at 444. 

14. Longoria v. State, 3 Storey (53 Del.) 311, 329, 168 A.2d 695, 
704 (Sup. Ct. 1961). 

15. Ibid.; State v. Winsett, supra note 5, at 515. 
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use of a deadly weapon was also a frequent manifestation 
of express malice aforethought, but it must be shown that the 
accused specifically chose his weapon from among a number 
of available choices, or that he calmly and carefully took aim 
with it . 16 Intentional use of poison was also evidence of ex- 
press malice aforethought . 17 It will thus be seen that, despite 
protestations to the contrary, “express” malice was often a 
permissible inference from the facts, as, for example, in a 
case in which the accused shot her victim deliberately (though 
she averred that she meant only to injure) , 18 This was only 
part of a more general rule, frequently stated in the Delaware 
cases, that a defendant is deemed to intend the natural and 
probable consequences of his voluntary act . 19 

Although the second-degree murder section did not spe- 
cifically require it , 20 we have seen that malice was an essen- 
tial ingredient of both types of murder. Thus the courts ap- 
pear to have considered a requirement of malice to be implicit 
in the use of the word “murder.” In second-degree murder, 
malice is “an inference or conclusion of law from the facts 
found by the jury.” 21 It was not essential to prove that there 
was an intent to kill . 22 Nor need there be any deliberation or 
formed design to kill . 23 Implied or constructive malice was 
shown by the character of the fatal attack and the surround- 


16. Seeney v. State, 277 A.2d 670 (Del. Sup. Ct. 1971) ; Bantum 
v. State, supra note 11, at 500-01, 85 A.2d at 748; Bennett v. State, supra 
note 5, at 41, 164 A.2d at 444; Powell v. State, 7 Terry (46 Del.) 551, 
556-57, 86 A.2d 371, 374 (Sup. Ct. 1952); State v. Johnson, 2 Boyce 
(25 Del.) 49, 51, 78 Atl. 605, 606 (1910). 

17. State v. Evans, 1 Marv. (15 Del.) 477, 483, 41 Atl. 136, 138 
(1893). 

18. Powell v. State, supra note 16. 

19. See generally Williams, Criminal Law § 291 (2d ed. 1961). 

20. 11 Del. Code § 572 (Repealed). 

21. State v. Johns, supra note 6, at 176-77, 65 Atl. at 764; see 
Brown v. State, 234 A. 2d 442 (Del. Sup. Ct. 1967) ; Brinkley v. State, 
233 A.2d 56 (Del. Sup. Ct. 1967). 

22. State v. Borelli, 1 Boyce (24 Del.) 349, 352, 76 Atl. 605, 606 
(1910). 

23. Ruffin v. State, 11 Terry (50 Del.) 83, 88, 123 A.2d 461, 463 (Sup. 
Ct. 1956) ; State v. Johns, supra note 6, at 177, 65 Atl. at 764. 
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in g circumstances, 24 as where an act which showed a cruel 
and reckless indifference to human life was done voluntar- 
ily. 25 The difficulty here is, of course, that many of the evi- 
dences of first-degree murder could also lead to an inference 
of malice, so that the dividing line was by no means as sharp 
as it ought to be. 

The cases reveal both a statutory and a common-law fel- 
ony-murder rule under the former law, though the existence 
of the latter crime was debatable. The statutory crime was 
set forth in former 11 Del. Code § 571, and required proof of 
killing during perpetration or attempted perpetration of rape, 
kidnapping, or treason. Absurdly, the statute did not cover 
killing done after commission of one of these crimes, even 
though the killing was done to facilitate escape or to shut 
the victim’s mouth. 26 There may also have been a common- 
law crime of felony-murder, perhaps subject to the same 
strange limitation, which was committed whenever the ac- 
cused killed while perpetrating a felony other than rape, kid- 
napping, or treason. The actor was guilty of at least second- 
degree murder. 27 These cases may alternatively be explained 
as resting on the rationale that malice may be inferred from 
the commission of a felony, rather than as declaring a felony- 
second-degree murder rule. Note that in no case must the kill- 
ing be done in furtherance of the felony; it may be a negli- 
gent or totally accidental act. Thus the rationale of the rule 
is inscrutable, but at least one can be sure jt is not the ra- 
tionale suggested in State v. Opher 28 in which the Court sug- 
gested that the law transfers the intent to commit one crime 


24. State v. Winsett, supra note 6, at 515; State v. Lee, 6 W.W. 
Harr. (36 Del.) 11, 16, 171 Atl. 195, 197 (1933). 

25. State v. Winsett, supra note 5, at 516; State v. Harmon, 4 Penn. 
(20 Del.) 580, 60 Atl. 866 (1902). 

26. Parson v. State, 222 A.2d 326 (Del. Sup. Ct. 1966) ; State v. 
Opher, 8 W.W. Harr. (38 Del.) 93, 96, 188 Atl. 257, 258 (1936). 

27. Jenkins v. State, 230 A.2d 262 (Del. Sup. Ct. 1967) (limited to 
felonies foreseeably dangerous to human life) ; State v. Harris, 3 W.W. 
Harr. (33 Del.) 236, 237, 134 Atl. 693 (1923); State v. Lodge, 9 Houst. 
(14 Del.) 542, 33 Atl. 312 (1892). 

28. Supra note 26, at 95, 188 Atl. at 258. 
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to the killing, and conclusively presumes an intent to kill. 
The true reason for the rule must be something like this : the 
accused’s conduct is so devoid of social merit or justification 
that he has no excuse to offer in mitigation of his crime. A 
further rationale, as the law was formerly stated, is that 
one engages in any criminal conduct at his peril, and must 
therefore suffer for fortuitous consequences, somewhat as in 
the game of Russian Roulette. 29 In a New Jersey case, for 
example, the defendant was held guilty of felony-murder for 
the death of a woman by fright, when there was no physical 
contact at all. 30 His only act was to fire his gun at the ceil- 
ing and order his victims to stand and deliver. 

It should finally be noted that one Court suggested that 
the sole reason for the distinction between first and second- 
degree murder was to limit the scope of the death penalty, 
and that there was no absolute validity or even logic in the 
distinction. 31 

The Code Provision 

Two degrees of murder are retained in this Criminal 
Code, but the concept of “malice aforethought” is scrapped 
as too ambiguous and difficult to explain to juries. Instead, 
the terms defining the requisite state of mind are the same 
as the terms used throughout the Code: “intentionally” and 
“recklessly.” 

Subsection (1) covers reckless killing which is distin- 
guished from manslaughter by “circumstances which mani- 
fest a cruel, wicked, and depraved indifference to human life.” 
This is not unlike the former law which, by use of the con- 
cept of “implied malice” treated the most aggravated reck- 
less killings as second-degree murder. It will be a jury ques- 
tion in each case whether a killing is so serious in its circum- 
stances to amount to second-degree murder, or is only man- 
slaughter. The distinction is one of degree only. The decision 


29". See Comment, 65 COLUM. L. Rev. 1496 (1965). The author con- 
eludes that the purpose of the rule is the deterrence of danger-creation. 

30. State v. McKeiver, 89 N.J. Super. 52, 213 A. 2d 320 (1965). 

31. Bantum v. State, supra note 11, at 504, 85 A.2d at 750. 
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turns on the actor’s conduct. The State will need to prove pre- 
cisely what the defendant did which supports its contention 
that his attitude to human life was “cruel, wicked, and de- 
praved.” His own words would be relevant, as would his 
choice of a particular modus operandi or a particular weapon. 
The State must also prove that he was “reckless” with re- 
gard to death. That is, he must have perceived and consciously 
disregarded a substantial and unjustifiable risk that death 
would be caused by his conduct — a risk that constitutes a 
“gross deviation” from a reasonable standard of conduct, in 
the light of all the surrounding circumstances, including the 
purposes of his activity. 32 

Subsection (2) is a substitute for the felony-murder 
rule. When this provision was originally drafted, reckless 
causation of death in the course of or in furtherance of the 
commission or attempted commission of a felony or immediate 
flight therefrom was required. 33 However, at one point in the 
reconsideration of this section after initial hearings in the 
House of Representatives, the word “recklessly” was dropped, 
with the avowed purpose of covering any killing under the cir- 
cumstances described. If that was the intention, it may not 
have been accomplished because § 251 (2) makes recklessness 
the minimum state of mind for the commission of a criminal 
offense in the absence of a designation of the requisite state 
of mind. Note also that § 635(2) itself requires that the kill- 
ing be “in furtherance of” the felony, which might exclude 
a negligent killing. The net result seems to be that reckless 
or intentional killing in the course of and in furtherance 
of commission of a felony, attempted felony, or immediate 
flight therefrom is either first or second-degree murder (see 


32. See § 231(3). 

33. The felony-murder rule has always given rise to intricate prob- 
lems of accomplice liability. These problems are dealt with in the gen- 
eral part of this Criminal Code. See §§ 271-75. A person accused of 
complicity in a murder committed by another person with whom he is 
engaging in a course of criminal activity will have to prove, as in the 
present law, that the killing was beyond the scope of the agreed activity 
and was not reasonably to be expected as an incident to that activity. 
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§ 636(2)) without any standard by which to differentiate 
between the two degrees. On the other hand, a court might 
conclude that, despite § 251(2), it can infer an intention to 
include negligent and accidental killings within second-de- 
gree murder in light of this curious legislative history. It 
would be, however, the purest retribution, unenlightened by 
any proper theory of criminology, to punish a man simply 
because he is unlucky enough to kill someone accidentally or 
negligently while he is committing or fleeing from the scene 
of a felony. That is true because : 

(1) Neither the actor nor anyone observing the punish- 
ment meted out to the actor would be able to avoid a similar 
penalty other than by desisting entirely from criminal ac- 
tivity. This is in itself a desirable result, but 

(2) The actor has already disregarded the presumably 
sufficient penalties imposed for his underlying felony. If the 
murder law is to be used to reinforce the penalties against 
other felonies, why select the cases on such a fortuitous ba- 
sis ? It would be equally wise to select every fifth case and im- 
pose a murder penalty. The actor selected by the present law 
for more severe punishment may not have expected death nor 
could he have expected it. 

The crime is made a class A felony. It is thus subject to 
life imprisonment, as in the former law. 

§636. Murder in the first degree. 

A person is guilty of murder in the first degree when : 

(1) He intentionally causes the death of another person; 
or 

(2) In the course of and in furtherance of the commission 
or attempted commission of a felony or immediate flight 
therefrom, he recklessly causes the death of another person; or 

(3) He intentionally causes another person to commit sui- 
cide by force, duress or deception. 
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Murder in the first degree is a class A felony, and is puiL 
ished as provided in section 4209 of this Criminal Code. 

CROSS-REFERENCES 

causation §§ 261-63 
intentionally § 231(1) 

proof of intention, recklessness, knowledge, or belief § 307 
recklessly § 231(3) 


COMMENTARY ON § 636 

For a discussion of the former Delaware law of murder, 
see Commentary on § 635. 

This section defines the most serious offense in this Crim- 
inal Code and makes it subject to extreme penalties, including 
the death penalty and life imprisonment without benefit of 
parole. Subsection (1) covers intentional killing. This has 
traditionally been regarded as the most aggravated of crimes 
because the defendant has disregarded unquestioned social 
values and the threat of severe punishment. Premeditation or 
deliberation are not required, nor is any showing of “malice.” 
The sole question is whether it was the defendant’s “conscious 
object” to kill his victim. 1 The defendant’s state of mind will, 
of course, often have to be proved by circumstantial evidence, 
and this Criminal Code permits such proof. Section 307 
specifically allows the State to get its case to the jury upon 
proof that a reasonable man, knowing the facts known to the 
defendant, would have had the requisite intention, as evi- 
denced by the acts which he did. 

Subsection (2), as already discussed in the Commentary 
on § 635(2), is a substitute for the felony-murder rule. It 
penalizes reckless killing in the course of and in furtherance 
of the commission of a felony or immediate flight therefrom. 

Subsection (3) covers a case in which the actor inten- 
tionally causes another person to commit suicide by force, 
duress, or deception. During this Code’s legislative history, 
the decision was made that this is equivalent to intentional 
killing. 


1. See § 231(1). 
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The offense is made a class A felony, but it receives special 
penalties described in § 4209. 

§641. Extreme emotional distress. 

The fact that the accused intentionally caused the death 
of another person under the influence of extreme emotional 
distress is a mitigating circumstance, reducing the crime of 
murder in the first degree as defined by section 636 of this 
Criminal Code to the crime of manslaughter as defined by sec- 
tion 632 of this Criminal Code. The fact that the accused 
acted under the influence of extreme emotional distress 
must be proved by him by a preponderance of the evidence. 
The accused must further prove by a preponderance of the 
evidence that there is a reasonable explanation or excuse for 
the existence of the extreme emotional distress. The reason- 
ableness of the explanation or excuse shall be determined from 
the viewpoint of a reasonable person in the accused’s situation 
under the circumstances as he believed them to be. 

CROSS-REFERENCES 
proof of affirmative defenses § 304 
manslaughter § 632 


COMMENTARY ON § 641 

For a discussion of the principle in former Delaware law 
called “provocation,” which reduces murder to voluntary man- 
slaughter, see Commentary on § 632. 

Section 641 provides in essence an affirmative defense to 
liability for first-degree murder in the case of an intentional 
killing committed under the influence of “extreme emotional 
distress.” It is not an absolute defense, because the defendant 
would be guilty of manslaughter for such an intentional kill- 
ing. It is, in fact, a concession to human frailty, a recognition 
that some men, and perhaps all, are unable to restrain them- 
selves from killing in the face of certain exceptional provoca- 
tions and disturbances. The accused is given the burden of 
persuasion because he is admitting that he had killed inten- 
tionally, because the facts giving rise to the defense are usually 
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in his own knowledge, and because the claim of such disturb- 
ance is frequently and easily made in murder cases and is 
therefore to be viewed with caution. 

The following discussion is taken from the Model Penal 
Code commentary. It states the reasons for adopting the “ex- 
treme emotional distress” formulation, and for requiring a 
“reasonable explanation or excuse” for the distress. 

In the first place, the draft does not confine the miti- 
gation to cases of provocation in the ordinary meaning of 
the term, i.e., an injury, injustice or affront perpetrated 
by the deceased on the actor. While the traditional con- 
cept has been extended by some courts to cases where the 
actor was mistaken in believing that his victim was re- 
sponsible for the provocative injury or even that the 
injury occurred, the extension hardly can go far enough 
to comprehend the actor provoked by A who strikes at B 
in blind distress. There may be difficulty also with the 
case where the actor is distressed by witnessing or learn- 
ing of an injury to someone else or even by erroneous 
belief in its occurrence. See e.g., People v. Caruso , 246 
N.Y. 437, 159 N.E. 390 (1927) ; cf . Commonwealth v. 
Paese f 220 Pa. 371, 69 Atl. 891 (1908). Such excluded 
cases may, however, be among the strongest for the miti- 
gation, since both the cause and the intensity of the 
actor’s emotion may be relatively less indicative of de- 
pravity of character than a homicidal response to a blow. 
See Wechsler and Michael, A Rationale of the Law of 
Homicide , 37 Columbia L. Rev. 1261, 1272-3, 1280-82 
(1937). By referring to “extreme mental or emotional 
disturbance for which there is reasonable explanation or 
excuse” rather than to provocation, the draft avoids a 
merely arbitrary limitation on the nature of the ante- 
cedent circumstances that may justify a mitigation when 
the homicidal actor was in great distress. 

Secondly, the formulation sweeps away the rigid 
rules that have developed with respect to the sufficiency 
of particular types of provocation, such as the rule that 
words alone can never be enough. Given evidence of ex- 
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treme mental or emotional disturbance, the question 
whether it is based on “reasonable explanation or excuse” 
may be confronted, as we think it should be, in the light 
of all the circumstances in the case. 

Thirdly, and most importantly, the formulation seeks 
to qualify the rigorous objectivity of the prevailing law 
insofar as it judges the sufficiency of provocation by its 
effect on the reasonable man. To require, as the rule is 
sometimes stated, that the provocation be enough to make 
a reasonable man do as the defendant did is patently 
absurd; the reasonable man quite plainly does not kill. 
See Williams, Provocation and the Reasonable Man , 
[1954] Crim. L. Rev. 740, 742. But even the correct and 
the more common statement of the rule, that the provoca- 
tive circumstances must be sufficient to deprive a reason- 
able or an ordinary man of self-control, leaves much to be 
desired since it totally excludes any attention to the 
special stipulation of the actor. Not only is the actor’s 
temperament deemed immaterial ( Jacobs v. Common - 
wealth , 121 Pa. 586, 15 Atl. 465 [1888] ) , or the fact that 
he was drunk ( Bishop v. United States , 107 F.2d 297, 
302 [D.C. Cir. 1939] ; Regina v. McCarthy , [1954] 2 All 
E. R. 262 [C.C.A.]), but as the House of Lords has 
recently declared, “infirmity of body or affliction of the 
mind” are both irrelevant. Bedder v. Director of Public 
Prosecutions , [1954] 2 All E.R. 801 (prostitute jeered 
and struck impotent defendant attempting sexual inter- 
course; impotence held immaterial whatever its effect 
upon the actor). The same position holds respecting 
“cooling time”, which also must be judged by the time 
required for relief from tension by the hypothetical rea- 
sonable man. See, e.g., Shorter v. Commonwealth , 252 Ky. 
472, 67 S.W.2d 695 (1934) ; State v. Gounagias, 88 Wash. 
304, 153 Pac. 9 (1915). 

Though it is difficult to state a middle ground between 
a standard which ignores all individual peculiarities and 
one which makes emotional distress decisive regardless of 
the nature of its cause, we think that such a statement is 
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essential. For surely if the actor had just suffered a trau- 
matic injury, if he were blind or were distraught with 
grief, if he were experiencing an unanticipated reaction 
to a therapeutic drug, it would be deemed atrocious to 
appraise his crime for purposes of sentence without ref- 
erence to any of these matters. They are material because 
they bear upon the inference as to the actor’s character 
that it is fair to draw upon the basis of his act. So too 
in such a situation as Gounagias, supra , where lapse of 
time increased rather than diminished the extent of the 
outrage perpetrated on the actor, as he became aware that 
his disgrace was known, it was shocking in our view to 
hold this vital fact to be irrelevant. 

We submit that the formulation in the draft affords 
sufficient flexibility to differentiate between those special 
factors in the actor’s situation which should be deemed 
material for purposes of sentence and those which prop- 
erly should be ignored. We say that there must be a “rea- 
sonable explanation or excuse” for the extreme dis- 
turbance of the actor ; and that the reasonableness of any 
explanation or excuse “shall be determined from the 
viewpoint of a person in the actor’s situation under the 
circumstances as he believes them to be.” There will be 
room, of course, for interpretation of the breadth of 
meaning carried by the word “situation”, precisely the 
room needed in our view. There will be room for argu- 
ment as to the reasonableness of the explanations or ex- 
cuses offered ; we think again that argument is needed in 
these terms. The question in the end will be whether the 
actor’s loss of self-control can be understood in terms that 
arouse sympathy enough to call for mitigation in the 
sentence. That seems to us to be the issue to be faced . 1 
This Code does not include a definition of “extreme emo- 
tional distress”, believing that any definition would curtail the 
usefulness of the concept, and that it is a term having a 
commonly accepted meaning which the jury will understand. 

1. Model Penal Code § 201.3, comment at 46-47 (Tent. Draft No. 
9, 1959) (footnotes omitted). 
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§645. Promoting suicide. 

A person is guilty of promoting suicide when he inten- 
tionally causes or aids another person to attempt suicide, or 
when he intentionally aids another person to commit suicide. 

Promoting suicide is a class D felony. 

CROSS-REFERENCES 

causation §§ 261-63 

causing suicide §§ 632(5), 636(3) 

intentionally § 231(1) 

COMMENTARY ON § 645 

This Code does not contain any penalties for attempted 
suicide, on the theory that people who attempt to kill them- 
selves are in need of medical or psychiatric treatment rather 
than imprisonment. It does, however, condemn activity which 
is designed to aid another person to commit suicide or to 
attempt suicide. This Criminal Code makes a person guilty of 
manslaughter if he causes another person to commit suicide, 
and of murder in the first degree if he uses force, duress, or 
deception in causing suicide. If he does nothing more than 
render aid, or if the suicide is unsuccessful, this section makes 
him guilty of promoting suicide, a class D felony. The crime 
is made a felony because of its similarity to intentional killing. 
In imposing a penalty in this situation, the law focuses on the 
culpability of the aider, recognizing that suicide is not a de- 
sirable social end and might be deterred if others are deterred 
from helping or encouraging potential suicides. The statute 
will be useful in mutual suicide cases as well. 
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Subpart C 

Abortion and Related Offenses 

§651. Abortion. 

A person is guilty of abortion when he commits upon a 
pregnant female an abortion which causes the miscarriage of 
the female, unless the abortion is a therapeutic abortion. 

Abortion is a class D felony. 

CROSS-REFERENCES 

abortion defined § 654 

therapeutic abortion 24 Del. Code § 1790 

self-abortion § 652 


COMMENTARY ON § 651 
Former Delaware Law 

The Delaware Code formerly made abortion a felony sub- 
ject to imprisonment for one to five years and a fine of $100 to 
$500. The statute provided as follows : 

Whoever, with intent to procure the miscarriage of 
any pregnant woman, or woman supposed by such person 
to be pregnant, unless the same is necessary to preserve 
her life, administers, advises, prescribes or causes to be 
taken by her, any drug, medicine or other noxious thing, 
or uses any instrument or any other means, whether the 
miscarriage is accomplished or not, is guilty of a 
felony . . . 

It should be noted that the woman need not necessarily be 
pregnant; it is enough that the actor thinks her pregnant. 
Also, provided that the requisite intent is proved, it is imma- 
terial whether a miscarriage actually occurs or not. The appli- 
cability of this section was, of course, modified by the thera- 
peutic abortion statute, which changed the former rule allow- 
ing an abortion only to save the life of the woman. 1 2 


1. 11 Del. Code § 301 (Repealed). 

2. The former rule was discussed in State v. Brown, 3 Boyce (26 
Del.) 499, 512, 178 Atl. 877, 882 (1935). 
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The Code Provision 

Section 651 makes abortion which is not therapeutic a 
class D felony. “Abortion” is defined in § 654 to mean any act 
performed upon or with respect to a female which is intended 
to cause her miscarriage. The female upon whom the act is 
performed must be pregnant, and the act must cause her mis- 
carriage. If either of these two elements is absent, the actor 
may nevertheless be convicted of attempted abortion under the 
Code’s liberalized definition of attempt. 3 If the abortion is 
“therapeutic,” as defined elsewhere in the Delaware Code, 4 
the accused cannot be convicted of abortion. 

§652. Self -abortion. 

A female is guilty of self -abortion when she, being preg- 
nant, commits or submits to an abortion upon herself which 
causes her abortion, unless the abortion is a therapeutic abor- 
tion. 

Self-abortion is a class A misdemeanor. 

CROSS-REFERENCES 

abortion § 651 
abortion defined § 654 

therapeutic abortion defined 24 Del. Code § 1790. 

COMMENTARY ON § 652 

Whereas § 651 penalizes the act of a person who commits 
an abortion upon a pregnant female, § 652 penalizes the woman 
herself if she commits or submits to an abortion upon herself, 
unless that abortion is therapeutic. Now that the circumstances 
under which an abortion is justifiable have been liberalized, it 
is only right that the law should recognize that the woman 
in submitting to an abortion is as culpable as the abortionist 
himself. Moreover, a woman planning to perform an abortion 
upon herself should be deterred, if possible, by the threat of 
punishment because she is taking a grave risk with her own 


3. See §§ 531-32. 

4. 24 Del. Code § 1790. 
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health and life. If the abortion is therapeutic, the woman 
would commit no crime in submitting to it. As “therapeutic 
abortion’’ is defined elsewhere in the Delaware Code, 1 a 
woman’s act in committing an abortion upon herself could not 
be lawful ; it must be performed by a physician. 

§653. Issuing abortional articles. 

A person is guilty of issuing abortional articles when he 
manufactures, sells, or delivers any instrument, article, medi- 
cine, drug, or substance with intent that the same be used in 
committing an abortion upon a female in circumstances which 
would constitute a crime defined by the Criminal Code. 

Issuing abortional articles is a class B misdemeanor. 

CROSS-REFERENCES 

abortion § 651 
intent § 231(1) 
self-abortion § 652 


COMMENTARY ON § 653 

Section 653 represents an attempt somewhat to curtail 
illegal abortions by making it an offense to manufacture, sell, 
or deliver any instrument, article, medicine, drug, or substance 
intending that it be used to commit an unlawful abortion or 
self-abortion. The section is so worded that a person can be 
guilty under it without knowing that a particular abortion 
is in fact criminal, so long as he knows of circumstances which 
would constitute a crime or hopes that such circumstances 
exist. The section would not prohibit selling articles to licensed 
physicians or manufacturing articles for distribution to li- 
censed physicians, unless the defendant is aware of the fact 
that the physician plans or is likely to use the instruments to 
commit unlawful abortions. 

§654. Abortion defined. 

“Abortion” means an act committed upon or with respect 
to a female, whether by another person or by the female her- 

1. 24 Del. Code § 1790. 


202 


Specific Offenses 


§ 761 


self, whether directly upon her body or by the administering, 
taking, or prescription of drugs or in any other manner, with 
intent to cause a miscarriage of such female. 

CROSS-REFERENCES 

abortion § 651 
intent § 231(1) 

therapeutic abortion defined 24 Del. Code § 1790 
self-abortion § 652 


COMMENTARY ON § 654 

For a discussion of the former Delaware Law, see Com- 
mentary on § 651. An “abortion” may be committed by the 
female herself or by another person ; it means any act which is 
intended to cause a miscarriage of the female, by direct appli- 
cation, by the administration of drugs, or by any other method. 

Subpart D 
Sexual Offenses 

§761. Sexual assault. 

A person is guilty of sexual assault when he has sexual 
contact with another person not his spouse or causes the other 
to have sexual contact with him or a third person if : 

(1) He knows that the contact is offensive to the victim; 
or 

(2) He knows that the contact occurs without the consent 
of the victim; or 

(3) The contact occurs with the consent of the victim, but 
the defendant knows that the victim is less than 16 years old 
and the defendant is at least 4 years older. 

Sexual assault is a class A misdemeanor. 

CROSS-REFERENCES 

age of victim § 772(1) 
knows §§ 231(2), 255, 307 
sexual contact § 773(4) 
spouse § 772(2) 
without consent § 767 
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COMMENTARY ON § 761 

Former Delaware Law 

Under the old law, there were no statutory provisions 
covering sexual assaults except the former 11 Del. Code § 822 
which regulated sexual assaults upon young children, as 
follows : “Whoever lewdly and lasciviously plays or toys with 
any child under the age of 16 years, may be fined not more 
than $500 or imprisoned not more than 3 years, or both.” The 
elements of this offense were described as follows in State v . 
Martin : 1 

[T]he State must prove to your satisfaction beyond a 
reasonable doubt that the defendant in this county did 
on or about the date alleged in the indictment play with 
or toy with — which means handled or touched — the said 
Frances Banning, she being under sixteen years, in the 
manner as alleged in the indictment [the Court had earlier 
explained that “in a lewd and lascivious manner” means 
“in an indecent and obscene manner — manner calculated 
to excite the passions or to arouse lustful thoughts or 
impulses”] ... [I] t is not necessary for the State to 
prove that the defendant bruised the child or caused her 
pain. 

See also the discussion of the former Delaware law of assault, 
accompanying § 611. 

Former Delaware law also included a provision proscrib- 
ing assault with intent to commit rape. 2 Some of the conduct 
defined in § 761 may well have been punishable as assault with 
intent to commit rape, though § 761 requires no such intent. 

The Code Provision 

Section 761 makes unlawful three categories of “sexual 
contact,” a term defined in § 773 (4) as “any touching of the 


1. 7 W.W. Harr. (37 Del.) 342, 343, 183 Atl. 334 (1936). 

2. 11 Del. Code § 782 (Repealed). 


204 


Specific Offenses 


762 


sexual or other intimate parts of the person for the purpose 
of arousing or gratifying sexual desire of either party.” The 
defendant must have sexual contact with the victim, or cause 
the victim to have sexual contact with him or a third person. 
The victim may be any person not the spouse of the defendant. 

Sexual contact is unlawful under the following circum- 
stances : (1) the defendant knows that the contact is offensive 
to the victim; (2) the defendant knows that the contact is 
without the consent of the victim (the situations in which 
sexual contact is “without consent” are carefully outlined in 
§ 767) ; and (3) although the contact is consensual, it is with 
a person whom the law seeks to protect because of his or her 
immaturity. The age differential in subsection (3) parallels a 
similar provision in § 762 (sexual misconduct). The rationale 
of excusing from criminal sanctions sexual contact between 
relatively young people is that such contact presents no im- 
portant social harm and is widely engaged in and tolerated. 
This is one of the fields in which private morals must be relied 
upon to regulate personal behavior, and in which criminal 
sanctions are inappropriate to punish breach of the moral law. 
Of course, if the victim is below the age of 12, regardless of 
the actor’s age, the contact is “without consent” under § 767, 
despite any consent actually given. 

Note that § 761 does not require that the victim be put in 
fear (this was a standard, but somewhat illogical, requirement 
of the common-law crime of assault) . On the other hand, a 
sexual motive is obviously required by the definition of “sexual 
contact.” It should therefore be observed that several of the 
crimes defined in Subpart A of Subchapter II are lesser in- 
cluded offenses, not requiring proof of a sexual motive. 

§762. Sexual misconduct. 

(1) A male is guilty of sexual misconduct when he en- 
gages in sexual intercourse with a female not his wife who is 
less than 16 years old and he is at least 4 years older. 

(2) A person is guilty of sexual misconduct when he en- 
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gages in deviate sexual intercourse with another person less 
than 16 years old and he is at least 4 years older. 

Sexual misconduct is a class E felony. 

CROSS-REFERENCES 

age of victim § 772(1) 

deviate sexual intercourse § 773(3) 

sexual intercourse § 773(2) 


COMMENTARY ON § 762 
Former Delaware Law 

Former Delaware law penalized sexual intercourse with 
persons under the age of 18 by means of the following statute : 

Whoever takes, receives, employs, harbors or uses, or 
causes or procures to be taken, received, employed, har- 
bored, or used a male or female child under the age of 18 
years for the purpose of sexual intercourse ; . . . 

Shall be fined not more than $1,000 or imprisoned 
not more than 7 years or both. 3 

The section creates a misdemeanor in circumstances in which 
many states have the much more serious offense of “statutory 
rape.” 4 It would appear to be applicable in two very different 
cases: (1) where an older man takes advantage of an inex- 
perienced or impressionable young girl, 5 and (2) where two 
partners of relatively equal ages engage in consensual inter- 
course. 6 That the two situations are quite different in terms of 
the moral culpability of the actor is hardly to be disputed. 

The elements of the former offense were said to be: (1) 
that the child was under the age of 18 and (2) that the ac- 
cused did in fact have sexual intercourse with her, or, as the 
matter is sometimes more delicately put, did use her for the 

3. 11 Del. Code § 821 (Repealed). 

4. See Commentary on § 767. 

5. See, e.g., State v. Clough, 3 W.W. Harr. (33 Del.) 140, 132 Atl. 
219 (1925) (man of 60, girl of 10). 

6. See, e.g., State v. Dlugozima, 7 Penn. (23 Del.) 151, 74 Atl. 1086 
(1909). 
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purpose of sexual intercourse. 7 Consent of the child was no 
defense, whether she is 8 or 18, 8 nor was it relevant that the 
child failed to make prompt complaint, since the intercourse 
is usually consensual. 9 Finally, it was immaterial that the girl 
represented herself as being over 18 10 and that her physical 
appearance justified the accused in believing that she was 
over 18. The accused acted at his peril. 

There w r as no special provision dealing with deviate sexual 
intercourse with children. Sodomy was simply prohibited gen- 
erally by the former 11 Del. Code § 831. 11 

The Code Provision 

Following the leading of the Model Penal Code, § 762 re- 
quires an age disparity between the participants before crimi- 
nal liability is imposed for consensual sexual intercourse. It 
seems particularly desirable to use this approach in Delaware, 
where the former law was in two respects subject to criticism: 

(1) the age for genuine statutory rape (seven) was too low; 

(2) the misdemeanor “using for sexual purposes,” while more 
liberal and humane than the laws of many other states, was 
behind the times and unfair in its application. It is widely 
recognized that “Many a 16-year-old girl today is considerably 
more knowledgeable and sophisticated than her counterpart 
of fifty or a hundred years ago. She knows the risks of possible 
pregnancy, but ignores them. In many cases the girl has a 
prior history of unchastity and even promiscuity, for which 
the hapless male may be, and often is, penalized. ... It is 
not the chronological age which is so important but whether 
the girl knew what she was doing at the time she gave her 
consent.” 12 


7. State v. Powell, 7 Penn. (23 Del.) 2, 76 Atl. 601 (1905) ; State 
v. Deputy, 3 Penn. (19 Del.) 19, 50 Atl. 176 (1900). 

8. State v. Clough, supra note 5; State v. Dlugozima, supra note 6. 

9. State v. Caspar, 3 W.W. Harr. (33 Del.) 432, 138 Atl. 633 (1926). 

10. Brown v. State, 7 Penn. (23 Del.) 159, 74 Atl. 836 (Sup. Ct. 
1909). 

11. See Commentary on § 766. 

12. Kling, Sexual Behavior and the Law 213 (1965). 
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The proposed provision sets the significant age at 16, two 
years younger than former Delaware law, but much more 
realistic in a modern criminal code. Note that § 763 would 
punish as rape any intercourse with a girl below the age of 
12, so the present section applies only to girls of 12, 13, 14, and 
15. Section 762 requires for conviction of sexual misconduct 
that sexual intercourse (defined in § 773 (2) ) actually occur 
and that the defendant be more than 4 years older than the 
“victim.” The section tries to identify those cases which pre- 
sent the greatest likelihood of imposition and which most 
clearly demonstrate the actor’s insensitivity to society’s moral 
demands, and to consign the rest of the cases to the realm of 
private moral authorities such as the church and the family. 

Subsection (2) provides a penalty for consensual sodomy 
between a person less than 16 and a person more than 4 years 
older. Although the former law did not have sodomy provisions 
parallel to those relating to normal intercourse, there is con- 
siderable logic in such a parallel. 

Note that in all cases covered by the section the “victim” 
will have consented to the act done. If consent is absent, the 
appropriate criminal remedy is either § 763 or § 766. Consent 
would not, of course, be a defense to liability under § 762 be- 
cause, as declared in § 451 consent is not a defense when “it is 
given by a person whose improvident consent is sought to be 
prevented by the law defining the offense.” 


§763. Rape. 

A male is guilty of rape when he intentionally engages in 
sexual intercourse with a female not his wife without her con- 
sent, or when he intentionally engages in sexual intercourse 
with a male without such male’s consent. 

Rape is a class B felony. If in the course of the offense the 
defendant inflicts serious physical, mental, or emotional injury 
upon the victim, or if the victim was not the defendant’s 
voluntary social companion on the occasion of the crime and 
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had not previously permitted him sexual contact, the offense 
is a class A felony. 


CROSS-REFERENCES 

intentionally §§ 231(1), 252 
sexual intercourse § 773(2) 
spouse relationships § 772(2) 
without consent § 767 

COMMENTARY ON § 763 
Former Delaware Law 

The former law unfortunately left much to the uncertain- 
ties of the common law in defining rape, a most serious offense 
which was, until 1958, punishable by death. The former statute 
provided as follows: 

Whoever commits the crime of rape ; or 
Whoever carnally knows and abuses a female child 
under the age of 7 years — 

Shall be guilty of a felony and shall suffer life im- 
prisonment. If the jury at the time of rendering their 
verdict recommends the defendant to mercy, the court 
may impose a sentence for any period not less than 3 
years, instead of life imprisonment. 13 

What is left open is the meaning of the word “rape” and the 
definitions of “carnally knows and abuses.” The case law was, 
however, fairly clear. 

Rape was carnal knowledge of (that is, sexual intercourse 
with) a woman by force and against her will. Force was said 
to be absolutely essential, 14 but it could be presumed if the 
woman was put in great fear. 15 The law also implied force 


13. 11 Del. Code § 781 (Repealed). 

14. State v. Thomas, 1 W.W. Harr. (31 Del.) 102, 104, 111 Atl. 538, 
539 (1920); State v. Brown, 3 Boyce (26 Del.) 343, 345, 83 Atl. 1083, 
1084 (1912). 

15. Wilson v. State, 10 Ter. (49 Del.) 37, 55-56, 109 A.2d 381, 392 
(Sup. Ct. 1954), cert, denied , 348 U.S. 983; State v. Dill, 3 Ter. (42 
Del.) 533, 537, 40 A. 2d 443, 444 (1944) ; State v. Thomas, supra note 
14, at 104, 111 Atl. at 539. 
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when sexual intercourse was had without the consent of the 
woman . 16 “If the acts and conduct of the person charged with 
the crime are sufficient reasonably to create in the mind of 
the woman, having regard for the circumstances in which 
she is placed, a real apprehension of dangerous consequences, 
or great bodily harm, so that her will is, in fact, overcome, 
such acts and conduct are equivalent to force actually exerted 
for the same purpose.” 17 

Consent was a defense to a charge or rape . 18 Mere sub- 
mission, on the other hand, did not amount to consent, though 
consent reluctantly given, as distinguished from submission, 
was a defense . 19 Silent submission was not probative if the 
act was accomplished by force or by putting the victim in 
great fear . 20 Corroboration and prompt complaint were 
needed . 21 The Court often instructed the jury to take account 
of all of the circumstances of the case, such as the disarray 
of the victim's clothing shortly after the act and the state of 
her body upon physical examination, in determining whether 
corroboration existed . 22 

The act itself was any penetration, however slight, but 
it must be shown beyond reasonable doubt that the male organ 
did actually penetrate the female organ. Emission was un- 
necessary . 23 

There was also a statutory offense called assault with in- 
tent to commit rape . 24 This was a kind of attempted rape, in 


16. Wilson v. State, supra note 15, at 56, 109 A.2d 392; State v. 
Dill, supra note 15, at 536, 40 A. 2d at 444. 

17. State v. Dill, supra note 15, at 536, 40 A.2d at 444. 

18. State v. Brown, supra note 14. 

19. State v. Wilson, supra note 15, at 56, 109 A. 2d at 391. 

20. Id. at 57, 109 A.2d at 391. 

21. Id. at 58-59, 109 A.2d at 393. 

22. Ibid. 

23. 11 Del. Code § 3504 (Repealed) ; State v. Dill, supra note 15, at 
536, 40 A. 2d at 444; State v. Thomas, supra note 14, at 104, 111 Atl. 
at 539; Colombo v. State, 2 Boyce (25 Del.) 28, 30-33, 78 Atl. 595, 597 
(Sup. Ct. 1910). 

24. 11 Del. Code § 782 (Repealed). 
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which all the elements of an assault must be proved in addition 
to an intention to commit rape. 

The Code Provision 

In this Criminal Code, rape continues to be one of the 
most serious offenses, being potentially punishable as a class 
A felony, requiring life imprisonment. The physical and emo- 
tional harm done to the victim warrant classification of rape 
along with murder and kidnapping. Rape is defined as sexual 
intercourse by a male with a female who is not the defendant’s 
wife, without her consent and “sexual intercourse” by a male 
with another male without his consent. It is hard to differen- 
tiate the latter kind of rape from the offense of sodomy, de- 
fined in § 766, which receives a lighter penalty. Moreover, it 
seems impossible that any conviction for rape will ever be ob- 
tained in the situation where a male attacks another male, 
since the required act is “sexual intercourse,” expressly lim- 
ited in § 773 (2) to male-female relationships. 

Section 767 contains an elaborate definition of “without 
consent,” and the reader is referred there for further commen- 
tary. “Sexual intercourse” is defined similarly to its counter- 
part, carnal knowledge, in the present law. As provided in 
§ 773 (2) it occurs upon any penetration, however slight, and 
does not require emission. On the other hand, the definition is 
broad enough to cover any kind of sexual intercourse between 
male and female, and not simply genital intercourse. It covers 
as well intercourse with the mouth or anus which would now 
be treated as sodomy. 

The penalty paragraph makes the ordinary rape case a 
class A felony. If no serious physical, mental, or emotional 
injury is inflicted on the victim, or if the victim was the de- 
fendant’s voluntary social companion on the occasion of the 
crime and had previously permitted him sexual contact (de- 
fined in § 773 (4) ) , then the offense is a class B felony. It 
would seem that the greatest social harm is caused by the 
stranger who commits rape and by the rapist who inflicts 
serious physical injury. The most severe penalties are avail- 
able for such people. 
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§766. Sodomy. 

A person is guilty of sodomy when he intentionally en- 
gages in deviate sexual intercourse with another person with- 
out that person’s consent. 

Sodomy is a class C felony unless the defendant inflicts 
serious physical, mental, or emotional injury upon the victim 
or unless the victim is less than 12 years old, in which case 
the offense is a class B felony. Any person convicted of com- 
mitting sodomy while such person is an inmate in a prison or 
jail, upon conviction shall serve a mandatory three years in 
addition to any sentence such person was serving at the time 
of the offense. The mandatory three year sentence shall be- 
gin only after all other sentences have been served, and shall 
not run concurrently with any sentence nor shall such sen- 
tence be reduced. 


CROSS-REFERENCES 
deviate sexual intercourse § 773(3) 
without consent § 767 

COMMENTARY ON § 766 
Former Delaware Law 

The former law treated sodomy as a felony without dif- 
ferentiating between consensual and non-consensual acts. The 
statute is very circumspect in its definition : 

Whoever commits the crime against nature is guilty 
of felony, and shall be fined not more than $1,000 and im- 
prisoned not more than 3 years. 25 
Legislative reluctance to describe the acts which constitute 
sodomy seems to have its origin in a time when such acts 
were regarded as one of the most serious crimes, aptly ex- 
pressed in the label 'That abominable and detestable crime 
against nature.” 26 A change in public attitude, and an in- 
creased and more humane sympathy for those whose natures 
lead them to sodomy, has required the Courts to explain to 

26. 11 Del. Code § 831 (Repealed). 

26. See generally Model Penal Code, Tent. Draft No. 4, at 276-77. 
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juries that “the crime against nature” and sodomy are sy- 
nonymous, and that the crime, whatever called, involved copu- 
lation with the mouth or anus. 27 The crime is committed by 
both partners. 28 Note that the statute was not in terms lim- 
ited to acts between partners of the same sex, nor were acts 
between husband and wife exempted from criminal liability, 
though standard marriage manuals recommend acts which 
constituted sodomy in Delaware. It is unclear whether any 
of the Delaware cases involve married partners, though prose- 
cutions involving husband and wife have been launched in 
some states. No case suggests that consent would be a de- 
fense, and several cases have been found which expressly 
penalize consensual sodomy. 29 In contrast, consensual inter- 
course between unmarried males and females was not an of- 
fense in Delaware. Delaware’s sodomy statute would prob- 
ably also cover sexual activity with animals (bestiality) and 
with dead bodies (necrophilia) though no cases have been 
found. 

The Code Provision 

Section 766 is an innovation, as far as Delaware law is 
concerned, in that it treats forcible or non-consensual sodomy 
as a crime parallel to rape. Many of the considerations which 
make rape a particularly outrageous offense are present with 
regard to sodomy as well, and public indignation runs high, 
particularly when there is a deviate attack on a young child. 

The offense consists of engaging in deviate sexual inter- 
course (as defined in § 773 (3) ) “without consent.” Section 
767 contains a detailed description of the situations in which 
intercourse is without consent. Note that the offense is only 
committed when members of the same sex are involved. This 
follows from the definition of deviate sexual intercourse. 

The punishment provisions are somewhat parallel to 
those for rape, though the penalty is set one notch lower. 

27. State v. Maida, 6 Boyce (29 Del.) 40, 96 Atl. 207 (1915). 

28. State v. Wimer, 7 Boyce (30 Del.) 114, 103 Atl. 752 (1918). 

29. E.g., State v. Kehm, 9 Ter. (48 Del.) 372, 103 A.2d 781 (Super. 
Ct. 1954). 
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This resulted from the view that the actual and potential 
harm done was less than in the case of rape. Normally sodomy 
is a class C felony, unless serious physical, mental, or emo- 
tional injury is inflicted on the victim, or unless the victim is 
less than 12 years old, in which case the offense is a class B 
felony. These penalties are considerably more severe than 
those set by the former law, where the maximum is 3 years 
and a $1,000 fine. 30 

The penalty paragraph also provides special penalties for 
sodomy committed by a person who is an inmate in a prison 
or jail. A mandatory three year sentence is provided, to be 
served after all other sentences, have been served, and which 
may not be concurrent with any other sentence or reduced. 

§767. Rape, sodomy, sexual assault; definition of “with- 
out consent”. 

Sexual intercourse, deviate sexual intercourse, or sexual 
contact is “without consent” when : 

(1) The defendant compels the victim to submit by force 
or by threat of imminent death, serious physical injury, ex- 
treme pain, or kidnapping, to be inflicted upon anyone, or by 
any other threat which would compel a reasonable person un- 
der the circumstances to submit; or 

(2) The defendant knows that the victim is unconscious, 
asleep, or otherwise unaware that a sexual act is being per- 
formed; or 

(3) The victim is less than 12 years old; or 

(4) The defendant knows that the victim mistakenly be- 
lieves that he is the defendant’s spouse; or 

(5) The defendant knows that the victim suffers from a 
mental illness or mental defect which renders him incapable of 
appraising the nature of his conduct; or 

(6) The defendant has substantially impaired the victim’s 
power to appraise or control his conduct by administering or 

30. 11 Del. Code § 831 (Repealed). 
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employing without the other person’s knowledge or against his 
will drugs, intoxicants, or other means for the purpose of pre- 
venting resistance. 

CROSS-REFERENCES 

age of victim § 772(1) 

knows § 231(1) 

use of male pronoun § 722(4) 

COMMENTARY ON § 767 
Former Delaware Law 

The reader is referred to the Commentary on § 763 
where the former law of rape is discussed. Rape was essen- 
tially non-consensual intercourse, force being implied when 
consent was not given. 31 Creation in the mind of the victim 
of a fear of dangerous consequences or great bodily harm 
was also sufficient force to constitute rape. 32 It was unclear, 
however, whether a threat of force to be applied upon some- 
one else would suffice, though in some states the threat to 
harm the woman’s immediate family may be enough. 33 Force 
was also conclusively established if the victim was under the 
age of seven. 34 There are many cases from other jurisdictions 
holding that various forms of imposition or deceit by the actor 
make intercourse non-consensual. 35 This is particularly true 
when the victim is unaware that a sexual act is being com- 
mitted. 36 

The Code Provision 

Section 767 applies to sexual assault, rape, and sodomy, 
because the same factors make all of those acts criminal. The 
subsections are discussed in the following paragraphs. 

Subsection (1) covers cases of actual force, threats to use 
force, or any other threat which would compel a reasonable 


31. State v. Dill, 3 Terry (42 Del.) 533, 40 A.2d 443 (1944). 

32. Ibid. 

33. See generally Model Penal Code, Tent. Draft No. 4, at 246-48. 

34. 11 Del. Code § 781. 

35. See generally Model Penal Code, Tent. Draft No. 4, at 248-50, 
255-56. 

36. See generally id. at 254-55. 
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person to submit. This is not unlike the formulation in State 
v . Dill, 37 But it is sufficient that imminent death, serious phys- 
ical injury, extreme pain, or kidnapping be threatened to 
anyone as a result of the victim’s noncompliance. The threat 
must of course be communicated and it must be the cause 
of submission. If these conditions are met, it is entirely jus- 
tifiable to recognize that a threat of harm to others (such 
as the woman’s fiance, or escort) would strongly compel her 
to submit. If the relation becomes too tenuous it is quite likely 
that the jury will disbelieve the State’s contention that threat- 
ened harm was the cause of victim’s submission. The final 
phrase covers threats not involving force, but nevertheless 
sufficient, measured objectively, to cause a reasonable person 
to comply with the actor’s demands. Cases in which the actor 
threatens to disclose a previous illicit sexual relationship, to 
burn down the woman’s house, or to foreclose her mortgage 
are all covered. 

Subsection (2) concerns situations in which the victim 
is unconscious, asleep, or otherwise unaware that a sexual 
act is being performed. It must be proved that the defendant 
knew of the victim’s incapacity. Such cases, while infrequent, 
deserve the highest condemnation. In the older cases it is 
sometimes said that “constructive force” is used, but it is 
unnecessary to resort to any such fiction as the offense is now 
defined. 

The former age for statutory rape in Delaware was 
seven, an age which was far too low. A wide range of ages 
is found in other states, but Delaware was the lowest. Sub- 
section (3) sets the age at 12, because it is low enough to 
indicate some great abnormality on the part of the actor, 
without, on the other hand, covering cases in which a decep- 
tively mature girl appears to be much older than she is. The 
rationale of a special category for sexual offenses against chil- 
dren is as follows : 

Special treatment of consensual intercourse with a 

child is warranted not only because the immature re- 

37. 3 Terry (42 Del.) 533, 40 A.2d 443 (1944). 
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quire protection and to prevent outrage to parental and 
community feelings, but also because an adult male’s 
proclivity for sex relations with children is a recognized 
symptom of mental aberration, called pedophilia. 38 

This subsection should be read in conjunction with § 762, 
dealing with intercourse in the 12-16 age range, and with 
§ 772 (1) which deprives the defendant of any defense of mis- 
take of age where the crucial age is, as here, 12. Any mistake 
which is at all likely to be made still puts the victim at an 
age well below the age of normal sexual pursuit. 

Subsection (4) covers cases in which consent is given 
by the victim on the theory that the actor is her spouse. The 
mistake referred to may be a mistake about the validity of a 
marriage, as where a mock marriage is performed, or a mis- 
take about the identity of the person involved. 39 The actor 
must know that such a mistake is being made. 

Subsection (5) deals with the situation in which, to the 
knowledge of the defendant, the woman suffers from a mental 
illness or defect which makes her unable to appraise the na- 
ture of her conduct. That is, she does not know that a sexual 
act is being performed. The subsection is not concerned with 
situations in which the mental illness or mental defect makes 
her more willing to participate or upsets her moral values, 
but only with those cases in which the victim does not know 
her conduct is sexual. 

Subsection (6) applies to serious cases of imposition in 
which the actor has intentionally incapacitated his victim by 
administering drugs, intoxicants, or stimulants to the victim 
without his knowledge and against his will with the purpose 
of preventing resistance. This is not the relatively innocent 
situation in which men invite women to drink more than they 
should. What the subsection covers is the secret and malicious 
plying with alcohol or drugs. 


38. Model Penal Code, Tent. Draft No. 4, at 251-52. 

39. See id. at 255-56. 
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§768. Indecent exposure. 

A person is guilty of indecent exposure if he exposes his 
genitals under circumstances in which he knows his conduct 
is likely to cause affront or alarm. 

Indecent exposure is a class B misdemeanor. 

CROSS-REFERENCES 

knows § 231(2) 

spouse relationships § 772(2) 

COMMENTARY ON § 768 
Former Delaware Law 

Indecent exposure was a common-law crime in Dela- 
ware. In State v. Walter 40 the accused exposed his genital 
organs in a place where a female saw them, and was found 
guilty of indecent exposure. 

The Code Provision 

Section 768 modifies the former law, under which entirely 
innocent acts might have been penalized. It covers genital 
exposure under circumstances in which the actor knows his 
conduct is likely to cause affront or alarm. No purpose of 
sexual gratification need be proved. The offense is character- 
ized by imposition on unwilling people who the actor knows 
will likely be affronted or alarmed. 

§771. Incest. 

A person is guilty of incest if he engages in sexual inter- 
course with another person who has one of the following re- 
lationships with him : 

A man and his mother. 

A man and his father’s sister. 

A man and his mother’s sister. 

A man and his sister. 

A man and his daughter. 

A man and his granddaughter. 


40. 2 Marv. (16 Del.) 444, 43 Atl. 253 (1895). 
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A man and his father’s wife. 

A man and his son’s wife. 

A man and his wife’s daughter. 

A man and the daughter of his wife’s son or daughter. 

A woman and her father. 

A woman and her father’s brother. 

A woman and her mother’s brother. 

A woman and her brother. 

A woman and her son. 

A woman and her grandson. 

A woman and her mother’s husband. 

A woman and her husband’s son. 

A woman and the son of her husband’s son or daughter. 

The relationships referred to herein include blood rela- 
tionships without regard to legitimacy, and relationships by 
adoption. 

Incest is a class A misdemeanor and is an offense within 
the exclusive original jurisdiction of the Family Court. 

CROSS-REFERENCES 
sexual intercourse § 773(2) 
state of mind § 251 


COMMENTARY ON § 771 

The proposed provision copies the prohibited degrees of 
relationship found in the former Delaware law. Relationships 
by adoption have been added because they are logically with- 
in the evil which the statute seeks to prevent. The justifica- 
tion for a provision against incest is that it recognizes a very 
widespread belief that incest is socially and morally wrong, 
and represents a serious threat to family stability. Inbreeding 
could not really be an important rationale because the birth 
of children is not made a factor under any incest statute 
which has been found. 

The offense seems one which is particularly appropriate 
for Family Court jurisdiction, so it is assigned exclusively to 
that Court. It is a class A misdemeanor. 


219 


§ 772 


Delaware Criminal Code 


§772. Provisions generally applicable to sexual offenses. 

(1) Mistake as to age. Whenever in the definition of a 
sexual offense the criminality of conduct depends on a child’s 
being below the age of 12, it is no defense that the actor did 
not know the child’s age, or reasonably believed the child to 
be older than 12. When criminality depends on the child’s be- 
ing below an age other than 12, it is a defense that the actor 
reasonably believed the child to be above the critical age. 

(2) Spouse relationships. Whenever the definition of a 
sexual offense excludes conduct with a spouse, the exclusion 
shall be deemed to extend to persons living as man and wife, 
regardless of the legal status of their relationship. When the 
definition of a sexual offense excludes conduct with a spouse 
or conduct by a woman, this shall not preclude conviction of 
a spouse or woman as accomplice in a sexual offense which he 
or she causes another person not within the exclusion to per- 
form. 

(3) Testimony of complainants. No person shall be con- 
victed of a sexual offense which is a felony upon the uncor- 
roborated testimony of the alleged victim. Corroboration may 
be circumstantial. 

(4) Unless a contrary meaning is clearly required, the 
male pronoun shall be deemed to refer to both male and fe- 
male. 


CROSS-REFERENCES 
accomplice liability §§ 271-73 
defense § 303 
sexual offense § 773(1) 


COMMENTARY ON § 772 

Former Delaware Law 

To the extent that there were special principles govern- 
ing sexual offenses, they have been announced in the rape 
cases. Delaware law clearly required corroboration of a vic- 
tim’s complaint of rape, but that corroboration could be cir- 
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cumstantial. It allowed no defense of mistake of age, no mat- 
ter how reasonable. 

The Code Provision 

The most striking innovation is in the rule in subsection 
(1) about mistake of age. Where liability depends upon a 
child’s being below the age of 12, mistake is irrelevant. Where 
it depends upon the child’s being below another age, such as 
16, the actor is given the defense that he reasonably believed 
the other person to be above that age. This changes former 
Delaware law, which unfairly imposed strict liability and re- 
quired the actor to make a judgment at his peril. One ought 
to be safe from prosecution if he takes reasonable precautions 
to be sure that his partner is over the age of 16. All the law 
Can reasonably require of human beings is a reasonable ef- 
fort to obey. That follows from the fact that, if a mistake is 
reasonable, punishment will not stop the actor from doing the 
same act in the future, because he believes, at the time he is 
committing the act, that his conduct is not criminal. Thus 
he is a person who wants to obey the law but is unlucky. If 
ages of girls were clear and obvious the matter would be 
different, but physical development can vary substantially, 
and a relatively young girl may seem to be, and represent her- 
self to be, older than she is. The situation is entirely different 
when the critical age is 12. A person who seeks a sex partner 
of 12 is markedly abnormal, and any mistake which is at all 
likely to be made would still put her far below the age for 
sexual pursuit by normal males. Pursuit of females who ap- 
pear to be over 16 indicates no abnormality, but only a dis- 
regard of religious and moral conventions which appear to be 
fairly widely disregarded. 

The point of subsection (2) is to prevent imposition of 
criminal penalties for any sort of sexual conduct with a spouse 
including all persons living together as man and wife, regard- 
less of the legal status of their relationship. The final sen- 
tence of the subsection is designed to reach situations where 
liability as an accomplice is sought to be imposed upon a 
woman who would not ordinarily be able to violate the law. 
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For example, a woman would not ordinarily be guilty of rape, 
but this subsection would allow her conviction as an accom- 
plice to that crime if she helped a man force another woman 
to submit. 

Corroboration, which may be circumstantial, is required 
by subsection (3) in all sexual offenses. This mirrors the for- 
mer law. Corroboration is required in light of the well-known 
problem that the alleged “victim” may only be having second 
thoughts, and might be a convincing enough witness to per- 
suade a jury that she had given no consent, despite the honest 
denials of the defendant. On the other hand, there are rarely 
witnesses to the very act itself, so circumstantial corrobora- 
tion, such as bruises or other physical injury, evidence of in- 
semination, the state of the complainant’s clothing, and the 
like must be admissible. 41 

Since many of the provisions refer to both males and fe- 
males, it has been necessary to use the male pronoun to refer 
to both sexes. Subsection (4) has been added to prevent mis- 
understanding. 

Note: Many other evidentiary problems have been ex- 
cluded from the scope of this section. There are special rules 
relating to the admissibility of evidence that the alleged vic- 
tim had previously engaged promiscuously in sexual rela- 
tions, 42 and there is a rule permitting an unfavorable infer- 
ence to be drawn from the lack of a prompt complaint. 43 This 
Code does not change the Delaware law on any of these mat- 
ters. 


§773. Definitions generally applicable to sexual offenses. 

(1) “Sexual offense” means any offense defined by sec- 
tions 761 through 772 of this Criminal Code. 


41. Accord , State v. Wilson, 10 Terry (49 Del.) 37, 58-59, 109 A. 2d 
381, 392 (Sup. Ct. 1954) , cert, denied , 348 U.S. 983. 

42. State v. Howard, 5 W.W. Harr. (35 Del.) 143, 159 Atl. 841 
(1931) ; State v. Williams, 3 Boyce (26 Del.) 102, 106, 80 Atl. 1004, 
1006 (1911). 

43. State v. Dill, 3 Terry (42 Del.) 533, 40 A.2d 443 (1944). 
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(2) “Sexual intercourse” means any act of coitus be- 
tween male and female and includes intercourse with the 
mouth or anus. It occurs upon any penetration, however 
slight; emission is not required. 

(3) “Deviate sexual intercourse” means intercourse be- 
tween persons of the same sex, including intercourse with the 
mouth or anus. 

(4) “Sexual contact” means any touching of the sexual 
or other intimate parts of the person for the purpose of arous- 
ing or gratifying sexual desire of either party. 

CROSS-REFERENCES 
general definition section § 222 
principles of definitions § 221 

COMMENTARY ON § 773 

The definitions are self-explanatory and have been re- 
ferred to where relevant in the previous Commentary. 

Subpart E 

Kidnapping and Related Offenses 

§781. Unlawful imprisonment in the second degree. 

A person is guilty of unlawful imprisonment in the sec- 
ond degree when he knowingly and unlawfully restrains an- 
other person. 

Unlawful imprisonment in the second degree is a class A 
misdemeanor. 


CROSS-REFERENCES 

knowingly § 231(2) 
restrain § 786(1) 


COMMENTARY ON § 781 
Former Delaware Law 

“False” imprisonment was a crime at common law. It 
was “unlawful and total restraint of the personal liberty of 
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another, whether by constraining him or compelling him to 
go to a particular place or by confining him in a prison or po- 
lice station, or by detaining him against his will in a public 
place.” 1 It was a crime that could be committed by police 
officers as well as by private citizens, and it is also an ac- 
tionable tort. 2 

The Delaware Code contained a statute making illegal 
arrest and detention following arrest a felony, punishable 
by a fine of $500 to $2,000 and imprisonment of six months 
to two years. 3 The elements of this crime are arrest of a per- 
son without legal justification. The grounds on which an ar- 
rest can properly be made are spelled out in detail. The same 
grounds are codified elsewhere in Title 11. 4 

The Code Provision 

The crime is called “unlawful” rather than “false” im- 
prisonment, because there is nothing false about it as that 
term is now understood. The elements of the offense are know- 
ing and unlawful restraint of another person. “Restraint” is 
defined in § 786(1) to mean an intentional and substantial 
interference with a person’s liberty by moving him, without 
his consent, from one place to another or by confining him. 
A person is confined under § 786(1) of this Criminal Code 
when his freedom to go where he pleases is restricted by 
physical force, intimidation, or deception, or, if he is under 
16, by any means including his own acquiescence in the ab- 
sence of acquiescence by his parent or guardian. “Unlawfully” 
is defined restrictively in § 222. It means “contrary to law” 
or “not permitted by law.” Therefore § 781 relies heavily up- 
on the independent law of what constitutes a permissible ar- 


1. 1 Russell, Crime 690 (Turner ed. 1964). 

2. Id. at 690-91; Smith & Hogan, Criminal Law 271 (2d ed. 1969). 

3. 11 Del. Code § 621 (Repealed). The statute is applicable to po- 
lice and non-police, but the courts are probably disposed to treat mis- 
taken arrests by police more leniently than those by private citizens. 
Compare State v. Brown, 5 Harr. (5 Del.) 505, 506-07 (1853), with 
State v. Clark, 2 Del. Cas. 210 (1804). 

4. 11 Del. Code §§ 1902, 1906-09; see § 840 for rules governing ar- 
rest for shoplifting. 
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rest. The circumstances under which an arrest may be made 
vary depending upon the person making the arrest and the 
crime for which the arrest is made. Those rules remain ap- 
plicable here. 

Unlawful imprisonment is distinguished from kidnapping 
by the absence of the aggravating factors which are spelled 
out in § 783. 

§782. Unlawful imprisonment in the first degree. 

A person is guilty of unlawful imprisonment in the first 
degree when he knowingly and unlawfully restrains another 
person under circumstances which expose that person to the 
risk of serious physical injury. 

Unlawful imprisonment in the first degree is a class E 
felony. 


CROSS-REFERENCES 

knowingly § 231(2) 
restrains § 786(1) 


COMMENTARY ON § 782 

For a discussion of the former Delaware law and of the 
elements of unlawful imprisonment in the second degree, see 
Commentary on § 781. Unlawful imprisonment in the first 
degree differs from the crime defined in § 782 only in the 
respect that the State must prove that the defendant confined 
his victim under circumstances which exposed him to the risk 
of serious physical injury. If that can be proved, unlawful 
imprisonment is sufficiently aggravated to warrant class E 
felony treatment. 

§783. Kidnapping. 

A person is guilty of kidnapping when he unlawfully re- 
strains another person with any of the following purposes: 

( 1 ) To hold him for ransom or reward ; or 
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(2) To use him as a shield or hostage; or 

(3) To facilitate the commission of any felony or flight 
thereafter; or 

(4) To inflict physical injury upon him, or to violate or 
abuse him sexually ; or 

(5) To terrorize him or a third person. 

Kidnapping is a class A felony unless the actor volun- 
tarily releases the victim alive, unharmed, and in a safe place 
prior to trial, in which case it is a class B felony. 

CROSS-REFERENCES 

proof of intention § 307 
restrains § 786(1) 


COMMENTARY ON § 783 

Former Delaware Law 

Kidnapping was a misdemeanor at common law, but as 
a result of certain well-publicized kidnapping cases, it has be- 
come one of the most serious felonies in modern legislation. 5 
The important element of the crime is isolating the victim 
from his friends or any other source of help, usually with in- 
tent to secure ransom or to facilitate the commission of an- 
other crime. 6 But modern legislation in the area has been crit- 
icized precisely because it imposes very severe penalties upon 
a crime which is so loosely defined that it may include mo- 
mentary detentions in the course of committing another 
crime. 7 It is thus employed as a means of increasing the pen- 
alty for the independent crime, a use probably far from the 
minds of the legislators who enacted the modern crime of 
kidnapping to combat a very specific sort of activity which 
included prolonged and isolated detention of an individual. 

5. 1 Russell, Crime 692 (Turner ed. 1964) ; Model Penal Code § 
212.1, comment at 11-20 (Tent. Draft No. 11, 1960). 

6. Ibid.; see Samuels v. State, 253 A. 2d 201 (Del. Sup. Ct. 1969) 
(Kidnapping for purposes of assault). 

7. Ibid. 
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For some inexplicable reason, the former Delaware Code 
contained no less than three kidnapping statutes with incon- 
sistent penalties and overlapping scope. The principal section 
defined kidnapping as follows : 

Whoever abducts, leads, decoys, entices, takes or 
carries away any person, with the intent to detain or 
conceal such person or with the intent to deprive any 
person of his liberty, is guilty of kidnapping and a fel- 
ony, and shall suffer life imprisonment. 8 

Until 1958, the crime was punishable by death. It will be 
noted that the definition was so broad that it covered the act 
of a police officer arresting a criminal suspect. This is far 
from the traditional concept of kidnapping. There was an- 
other section dealing with kidnapping a child under 15 which 
required proof of an intent “to detain and conceal such child 
from its parents, guardian or other persons having the lawful 
charge of such child.” This offense was also subject to life 
imprisonment. 9 Finally, a third section dealt with abducting 
a child less than 12 which, although it did not expressly say 
so, was probably meant to be an interference with custody 
statute. A $500 fine and ten years' imprisonment were per- 
missible penalties. 10 

The Code Provision 

Section 783 somewhat narrows the scope of the crime of 
kidnapping, while continuing it as one of the most serious of- 
fenses known to the law. The State must prove an unlawful 
restraint of the person. “Restrain” is defined in § 786(1) to 
mean intentional and substantial interference with a person's 
liberty by moving him, without his consent, from one place to 
another or by confining him. A person is confined under 
§ 786(1) of this Criminal Code when his freedom to go where 
he pleases is restricted by physical force, intimidation, or 
deception, or, if he is under 16 or is incompetent, by any 
means including his own acquiescence if his parent or guard- 


8. 11 Del. Code § 623 (Repealed). 

9. 11 Del. Code § 625 (Repealed). 

10. 11 Del. Code § 624 (Repealed) 
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ian has not acquiesced. “Unlawfully” is defined in § 222 to 
mean “contrary to law” or “not permitted by law.” 

The State must also prove that the restraint was for one 
of five specified purposes. The purposes specified warrant 
treating kidnapping as an offense separate from any underly- 
ing crime which the defendant was committing, such as ex- 
tortion or rape. The fact that the defendant has not only vio- 
lated another section of this Criminal Code, but has chosen, 
as a means of facilitating his crime, to restrict the liberty of 
another person, possibly exposing him to great danger to 
his life or health, requires more severe treatment of the de- 
fendant. The purposes which are outlined are self-explana- 
tory. It should be noted, however, that a person is not guilty 
of kidnapping under subsection (4) every time he commits 
the crime of rape or assault. Both of those crimes inevitably 
involve some restraint of the person, but much more is re- 
quired here before the additional and aggravated offense of 
kidnapping is committed. The State must prove that the re- 
straint interfered substantially with the victim’s liberty. 11 
Such a requirement means that there must be more interfer- 
ence than is ordinarily incident to the underlying offense. 

The penalty provision was designed with a view to sav- 
ing the victim’s life and assuring his safe return to his nor- 
mal abode. It therefore provides an incentive to the kidnapper 
to release his victim alive, unharmed, and in a safe place 
prior to trial by making him guilty of a class B felony if he 
does voluntarily release him but of a class A felony if he 
does not. If the release is not voluntary, the accused will not 
get the benefit thereof. 

§784. Defense to unlawful imprisonment and kidnapping. 

In any prosecution for unlawful imprisonment or kid- 
napping it is an affirmative defense that the accused was a 
relative of the victim, and his sole purpose was to assume cus- 
tody of the victim. In that case, the liability of the accused, 
if any, is governed by section 785 of this Criminal Code, and 


11 . § 786 ( 1 ). 
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he may be convicted under section 785 when indicted for un- 
lawful imprisonment or kidnapping. 

CROSS-REFERENCES 
proof of affirmative defenses § 304 
proof of intent § 307 

COMMENTARY ON § 784 

Section 784 provides an affirmative defense to unlawful 
imprisonment or kidnapping that the restraint was by a rela- 
tive of the victim and his sole purpose was to assume cus- 
tody of the victim. “Relative” is defined in § 786(2). Instead 
of treating such a case as unlawful imprisonment or kidnap- 
ping, this Code treats it as interference with custody, an of- 
fense defined in § 785, on the theory that custody problems 
sometimes arouse uncontrollable emotions in the persons in- 
volved. 

§785. Interference with custody. 

A person is guilty of interference with custody when : 

(1) Being a relative of a child less than 16 years old, in- 
tending to hold the child permanently or for a prolonged pe- 
riod, and knowing that he has no legal right to do so, he takes 
or entices the child from his lawful custodian; or 

(2) Knowing that he has no legal right to do so, he takes 
or entices from lawful custody any incompetent person or 
other person entrusted by authority of law to the custody of 
another person or an institution. 

Interference with custody is a class A misdemeanor. 

CROSS-REFERENCES 

intending § 231(1) 
knowing § 231(2) 


COMMENTARY ON § 785 

This section treats as a class A misdemeanor the offense 
of interfering with the custody of a child less than 16 or an 
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incompetent person who by authority of law is under the con- 
trol of another person or an institution. While this is an emo- 
tionally charged area, it does seem that there is a sufficient 
public interest in protecting children and incompetents from 
self-help by relatives, in the case of children, or any unau- 
thorized person, in the case of incompetents, to impose penal 
sanctions. Custody will usually have been awarded after care- 
ful judicial consideration, and both the “victim” and the cus- 
todian have interests worth protecting. 

The offense has been made a class A misdemeanor, giv- 
ing exclusive jurisdiction, in the case of abducted children, 
to the Family Court . 12 This section is not intended to limit the 
Family Court's jurisdiction to make and enforce custody 
orders. 

§786. Kidnapping and related offenses; definitions. 

(1) “Restrain” means to restrict another person’s move- 
ments intentionally in such a manner as to interfere substan- 
tially with his liberty by moving him from one place to an- 
other, or by confining him either in the place where the re- 
striction commences or in a place to which he has been moved, 
without consent. A person is moved or confined “without con- 
sent” when the movement or confinement is accomplished by 
physical force, intimidation, or deception, or by any means, 
including acquiescence of the victim, if he is a child less than 
16 years old or an incompetent person and the parent, guard- 
ian, or other person or institution having lawful control or 
custody of him has not acquiesced in the movement or con- 
finement. 

(2) “Relative” means a parent, ancestor, brother, sister, 
uncle, or aunt. 

CROSS-REFERENCES 

general definition section § 222 
principles of definitions § 221 


12 . See 10 Del. Code §§ 951 ( 12 ), 1151 ( 10 ). 
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COMMENTARY ON § 786 

The definitions are self-explanatory and have been re- 
ferred to where relevant in the Commentary on the substan- 
tive offenses. 


Subpart F 
Coercion 


§791. Coercion. 

A person is guilty of coercion when he compels or induces 
a person to engage in conduct which he has a legal right to 
abstain from engaging in, or to abstain from engaging in 
conduct in which he has a legal right to engage, by means of 
instilling in him a fear that, if the demand is not complied 
with, the defendant or another will : 

(1) Cause physical injury to a person; or 

(2) Cause damage to property; or 

(3) Engage in other conduct constituting a crime; or 

(4) Accuse some person of a crime or cause criminal 
charges to be instituted against him ; or 

(5) Expose a secret or publicize an asserted fact, whether 
true or false, tending to subject some person to hatred, con- 
tempt, or ridicule; or 

(6) Testify or provide information or withhold testimony 
or information with respect to another’s legal claim or defense; 
or 


(7) Use or abuse his position as a public servant by per- 
forming some act within or related to his official duties, or by 
failing or refusing to perform an official duty in such manner 
as to affect some person adversely; or 

(8) Perform any other act which is calculated to harm 
another person materially with respect to his health, safety. 
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business, calling, career, financial condition, reputation, or per- 
sonal relationships. 

Coercion is a class A misdemeanor. 

COMMENTARY ON § 791 

Under the former law, only such coercion as caused a 
person to part with money was a criminal offense, known as 
blackmail or extortion. 1 Probably other types of coercive ac- 
tivity would have amounted to assault at common law. Sec- 
tion 791 modifies the law to take account of the fact that 
coercing a person to do some act other than handing over cash 
presents a criminal threat to society, deserving punishment. 
It defines a class of cases in which someone is compelled to 
do an act which he could otherwise have refrained from do- 
ing, or to abstain from doing an act which he otherwise would 
have had a right to do. The compulsions required for liability 
are set forth in detail, and are self-explanatory. They are 
reactions to modern problems which the common law did not 
have to face. Subsection (8) would, for example, cover a 
threat to expose a business or trade secret unless the victim 
took some action such as continuing the defendant’s employ- 
ment or refraining from competing with the defendant in a 
particular line of commerce. 

Section 791 is not primarily directed at coercion to obtain 
money, which is specifically defined as extortion in § 846. 

§792. Coercion; defense. 

In any prosecution for coercion committed by instilling in 
the victim a fear that he or another person would be charged 
with a crime, it is a defense that the defendant believed the 
threatened charge to be true and that his sole purpose was to 
compel or induce the victim to take reasonable action to make 


1. See 11 Del. Code § 502 (blackmail) ; 11 Del. Code § 503 (ex- 
tortion) ; 11 Del. Code § 504 (obtaining money by promise to cause 
abandonment of criminal charge). All such provisions are repealed. 
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good the wrong which was the subject of the threatened 
charge. 


CROSS-REFERENCES 

proof of intention, belief § 307 
proof of defenses § 303 


COMMENTARY ON § 792 

Consistently with the treatment of the same problem in 
the part of this Criminal Code dealing with theft, 2 § 792 gives 
a defense to a person charged with coercion, in that he in- 
stilled in another person a fear that he or a third person 
would be charged with a crime, that he believed the threat- 
ened charge to be true and that his sole purpose in making 
the threat was to compel or induce the victim to make rea- 
sonable restitution. It is important to note that this section 
does not preclude the State from proceeding against the per- 
son who has committed the underlying crime. Thus, if an em- 
ployer catches his cashier with his hand in the till, and offers 
to forget the matter if full restitution is made, this compro- 
mise does not affect the State’s right to proceed against the 
employee for theft. It is a natural, and not unreasonable, hu- 
man motive to try to recover a loss caused by criminal ac- 
tivity, and a person who is trying only to secure reasonable 
restitution for a wrong done to him should not be branded a 
criminal. It would be criminal, however, to make an unrea- 
sonable demand for restitution, such as triple indemnity. 


2. See § 847(2). 
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SUBCHAPTER III 

OFFENSES INVOLVING PROPERTY 
Subpart A 

Arson and Related Offenses 

§801. Arson in the third degree. 

(1) A person is guilty of arson in the third degree when 
he recklessly damages a building by intentionally starting a 
fire or causing an explosion. 

(2) In any prosecution under this section it is an affirma- 
tive defense that no person other than the accused had a pos- 
sessory or proprietary interest in the building. 

Arson in the third degree is a class E felony. 

CROSS-REFERENCES 

intentionally § 231(1) 

proof of affirmative defenses § 304 

recklessly § 231(3) 


COMMENTARY ON § 801 

Former Delaware Law 

The former statutory scheme with regard to arson in 
Delaware was an inconsistent hodgepodge of provisions, per- 
haps resulting from piecemeal enactment. Arson in the first 
degree, for example, a crime involving an occupied dwelling 
house, 1 received a potentially lighter sentence than burning a 
court house or other place where public records are kept. 2 
The latter carried the same 20-year maximum imprisonment, 
and in addition a fine of $1000 and, quite incredibly, 60 
lashes. 3 Moreover, in the former statutory scheme, there were 


1. 11 Del. Code § 351 (Repealed). 

2. 11 Del. Code § 354 (Repealed). 

3. Assault with intent to rob, in contrast, was worth only 20 lashes, 
and assault with intent to rape merited a mere 30. See 11 Del. Code 
§§ 782, 812 (Repealed). 
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separate sections to deal with certain forms of burning which 
did not fit within the ancient common-law concept of arson . 4 

At common law, arson consisted of the intentional burn- 
ing of a house or outhouse of which the defendant was not 
then in possession . 5 Burning of the defendant’s own house 
would not constitute arson unless another person was then in 
possession of it ( e.g ., a tenant) or unless in the course of 
burning his own house he set fire to another man’s house . 6 
Negligent burning was not arson, but simply trespass . 7 

The former Delaware law contained two degrees of ar- 
son. Second-degree arson consisted of “wilful and malicious ” 1 
burning of any dwelling house which is not at the time in- 
habited by a human being . 8 According to the cases, the burn- 
ing must be done “intentionally, with an intent to do great 
wrong and injury.” 9 It was also necessary to prove that the 
building was unoccupied , 10 and that some actual damage was 
done: 

It is not necessary, however, that the fire should 
have consumed the building in question or that such 
building should have even been materially injured by it; 
but it is essential . . . that the fire was actually com- 
municated to the building itself to such an extent as to 
have taken effect on, and in some degree destroyed some 
portion of the fibrous part of the wood and lumber com- 
posing a part of it . 11 

Second-degree arson covered the burning of the defendant’s 
own house, as well as the burning of another’s. The section 


4. E.g., burning of a ship is separately covered. See 11 Del. Code 
§ 355 (Repealed). 

5. 2 Russell, Crime 1332-33 (19th ed. 1966). 

6. Smith & Hogan, Criminal Law 473 (2d ed. 1969). 

7. 2 Russell, Crime 1333 (Turner ed. 1964). 

8. 11 Del. Code § 352 (Repealed). 

9. State v. Dinneen, 7 Penn. (23 Del.) 505, 507, 76 Atl. 623, 625 
(1896). 

10. If it were occupied, it would be arson in the first degree. 11 
Del. Code § 351 (Repealed). 

11. State v. Schwartz, 5 W.W. Harr. (35 Del.) 418, 424, 166 Atl. 
666, 668-69 (1932). 
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did not undertake to specify the additional circumstances 
which must be proved in order to make burning of one’s own 
house a crime, but burning to defraud an insurer would be 
covered, as well as burning a house which the defendant er- 
roneously thought was occupied. 

First-degree arson was wilful and malicious burning of 
an occupied dwelling house (whether the defendant’s own or 
another’s) or of “any store, or other building, adjoining to 
or parcel of a dwelling-house.” 12 Here it was essential to 
prove that the structure was occupied, and again proof of 
malice was essential. There was no necessity to prove that 
the defendant knew the dwelling was occupied. Where a build- 
ing, though formerly occupied, had lost its character as a 
dwelling because of its unfitness for habitation, the burning 
was held not to be arson . 13 

Special indictment problems arose with regard to both 
degrees. The indictment was required to state the name of the 
record owner of an unoccupied house, and to state the name 
of the occupier of an occupied house . 14 Proof was required to 
conform to allegation in each case. A first-degree arson in- 
dictment which stated the name of the owner who was not 
then in possession is defective . 15 

Other sections of the Code covered crimes not tradition- 
ally thought of as arson. Burning a court house received a 
punishment greater than first-degree arson . 16 Burning of 
ships, mills, business establishments, and the like was treated 
similarly to second-degree arson . 17 Burning personal prop- 
erty to defraud an insurer was punished by one to five years 
imprisonment , 18 while burning grain, lumber, or personal 
property received only one year imprisonment, but defendant 

12. 11 Del. Code § 351 (Repealed). 

13. Fillman v. State, 251 A. 2d 557 (Del. Sup. Ct. 1969). 

14. 11 Del. Code § 353 (Repealed). 

15. State v. Schwartz, 5 W.W. Harr. (35 Del.) 415, 166 Atl. 665 
(1932). 

16. 11 Del. Code § 354 (Repealed). 

17. 11 Del. Code § 355 (Repealed). 

18. 11 Del. Code § 356 (Repealed). 
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might also be ordered to make a double-indemnity restitution 
to the owner. 19 Attempted burning was specifically covered. 20 

The Code Provision 

The crime defined in § 801 occurs when the actor in- 
tentionally starts a fire or causes an explosion whereby a 
building is recklessly damaged. His state of mind must in- 
clude an awareness that there is a high probability that a 
building will be damaged and a conscious disregard of that 
risk. 21 Actual damage to the building is required, in contrast 
to § 804 which requires only risk of damage. Any building, 
as defined in § 222, is covered, and that definition is broad 
enough to encompass the special cases of burning which were 
separately treated in the former law. It should be noted that 
the section is so worded that there need be no allegation in 
the indictment with regard to the ownership or possession 
of the building which is damaged. That matter is specifically 
made an affirmative defense by subsection (2). The defendant 
has a defense if he recklessly damages a building of which 
he is owner and in which no one else has a possessory right. 

§802. Arson in the second degree. 

(1) A person is guilty of arson in the second degree when 
he intentionally damages a building by starting a fire or caus- 
ing an explosion. 

(2) In any prosecution under this section it is an affirma- 
tive defense that : 

(a) No person other than the accused had a posses- 
sory or proprietary interest in the building, or if other 
persons had such interests, all of them consented to the 
accused’s conduct ; and 

(b) The accused’s sole intent was to destroy or dam- 
age the building for a lawful purpose; and 


19. 11 Del. Code § 357 (Repealed). 

20. 11 Del. Code § 358 (Repealed). 

21. See § 231(3). 
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(c) The accused had no reasonable ground to be- 
lieve that his conduct might endanger the life or safety 
of another person or damage another building. 

Arson in the second degree is a class C felony. 

CROSS-REFERENCES 

intentionally § 231(1) 

proof of affirmative defenses § 304 

proof of belief § 307 


COMMENTARY ON § 802 

For a discussion of the former Delaware law, see Com- 
mentary on § 801. 

Section 802 proscribes any intentional damaging of a 
building (as defined in § 222) by starting a fire or causing an 
explosion. The crime is made a class C felony because of the 
possibility of danger to human life and to other property. 
This section applies no matter what the actor’s purpose, un- 
less he has the defense provided in subsection (2) or by 
another section of this Criminal Code. There is therefore no 
special provision to deal with arson which is intended to de- 
fraud insurers. 

Subsection (2) provides an affirmative defense under 
limited circumstances: (1) the accused must be the sole pro- 
prietor and possessor of the building (or must have the per- 
mission of the other proprietors and possessors) ; (2) he 
must have a lawful purpose ( e.g ., he must not intend to de- 
fraud) ; and (3) he must have no reasonable ground to an- 
ticipate danger to the life or safety of another person or dam- 
age to another building. The purpose of this subsection is to 
permit burning of a building as part of a lawful scheme of 
demolition, or for any other lawful purpose which does not 
endanger person or property. 

§803. Arson in the first degree. 

A person is guilty of arson in the first degree when he in- 
tentionally damages a building by starting a fire or causing 
an explosion and when: 
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(1) He knows that another person not an accomplice is 
present in the building at the time; or 

(2) He knows of circumstances which render the presence 
of another person not an accomplice therein a reasonable pos- 
sibility. 

Arson in the first degree is a class B felony. 

CROSS-REFERENCES 

accomplice § 271 
intentionally § 231(1) 
knowingly § 231(2) 
proof of knowledge § 307 

COMMENTARY ON § 803 

For a discussion of the former Delaware law see Com- 
mentary on § 801. 

This section imposes class B felony punishment upon 
arson which is extremely dangerous to human life. Intentional 
damage of a building by burning or exploding is required. In 
addition, the actor must know either that another person not 
his accomplice is present or know of circumstances which make 
the presence of such another person a reasonable possibility. 
Proof of his knowledge is thus required in each case, but there 
need be no proof of any intention to injure a person or of any 
desire to do so. An example of a case covered by subsection 
(2) is as follows: A intentionally sets fire to an apartment 
building at night, knowing that it is such a building and that 
it is not unlikely that at least some of the tenants are asleep 
in their beds. He is guilty of arson in the first degree. A rea- 
sonable person could avoid liability under this section by in- 
specting any premises which he intends to burn or destroy by 
explosion. If such reasonable care is not taken, there is no 
defense provided by this section, even though the building may 
belong solely to the defendant. 

§804. Reckless burning or exploding. 

A person is guilty of reckless burning or exploding when 
he intentionally starts a fire or causes an explosion, whether 
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on his own property or on another’s, and thereby recklessly 
places a building or other real or personal property of another 
in danger of destruction or damage or places another person in 
danger of physical injury. 

Reckless burning or exploding is a class A misdemeanor. 

CROSS-REFERENCES 

intentionally § 231(1) 

recklessly § 231(3) 

substitutes for recklessness § 253 


COMMENTARY ON § 804 
Former Delaware Law 

It is probable that conduct which recklessly placed real 
or personal property in danger of damage by reason of burning 
or explosion was not covered by former Delaware law. The 
former law required actual damage either to a building 22 or 
to other specified property 23 before criminality would attach. 
Even the section on attempts to burn required an intention to 
set fire to or burn property. 24 

The Code Provision 

Section 804 covers situations in which the defendant has 
intentionally set a fire or caused an explosion, aware of but 
consciously disregarding a risk to a building or other real or 
personal property belonging to another person. A mere 
fortuity separates this offense from that covered by § 801, 
where actual damage must be proved. Secondly, § 804 covers 
any burning or exploding of real or personal property which 
is not covered by other arson provisions. Thus intentional 
burning of crops, goods stored in open yards, and the like is 
covered here. 

The section also covers intentional burning or exploding 
which recklessly places another person in danger of physical 

22. 11 Del. Code §§ 351-52, 354-55 (Repealed). 

23. 11 Del. Code §§ 356-57 (Repealed). 

24. 11 Del. Code § 358 (Repealed). 
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injury. It is thus a substitute for the crime of reckless en- 
dangering . 25 

§811. Criminal mischief. 

(1) A person is guilty of criminal mischief when he in- 
tentionally or recklessly : 

(a) Damages tangible property of another person; or 

(b) Tampers with tangible property of another per- 
son so as to endanger person or property; or 

(c) Tampers or makes connection with tangible prop- 
erty of a gas, electric, steam, or waterworks corporation, 
telegraph or telephone corporation or other public utility, 
except that in any prosecution under this subsection it is 
an affirmative defense that the accused engaged in the 
conduct charged to constitute an offense for a lawful pur- 
pose. 

(2) Criminal mischief is punished as follows: 

(a) Criminal mischief is a class E felony if the actor 
intentionally causes pecuniary loss of $1500 or more, or if 
the actor intentionally causes a substantial interruption 
or impairment of public communication, transportation, 
supply of water, gas, or power, or other public service; 

(b) Criminal mischief is a class A misdemeanor if 
the actor intentionally or recklessly causes pecuniary loss 
in excess of $100. 

(c) Otherwise criminal mischief is a class B misde- 
meanor. 

(3) It is a defense that the defendant has a reasonable 
ground to believe that he has a right to engage in the conduct 
set forth in subsection (1) of this section. 

CROSS-REFERENCES 

intentionally § 231(1) 

proof of affirmative defenses § 304 

recklessly § 231(2) 

theft of services § 845 

valuation § 224 


25. §§ 603-04. 
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COMMENTARY ON § 811 

Present Delaware Law 

Malicious mischief was at one time remedied only by civil 
actions in trespass for damages. Gradually the idea of a crim- 
inal action for damage to property was expanded until any 
act done unlawfully and maliciously was punishable. 26 “Un- 
lawfully” was taken to indicate that a person could not be 
guilty if he believed, no matter how incorrectly, that he had a 
right to do the damage. “Maliciously” probably indicated that 
both intentional and reckless damage were covered. 27 

Malicious mischief was formerly covered by the Delaware 
Code. 28 The offense was a misdemeanor, carrying a discre- 
tionary penalty if the damage done was over $100. For lesser 
damage, a $25-$500 fine and a maximum six months imprison- 
ment were prescribed. “Malice” is an essential element of 
malicious mischief, though it need not be directed against the 
owner of the damaged property, but may be shown by proof 
of “wilful and wanton acts.” 29 Actual damage must be done, 
and the act must be without any claim of lawful right. 30 
According to one case, “It may be defined in general terms 
as including all malicious physical injury to the rights of 
another, which impair utility or materially diminish value. 31 

There were, in addition, a number of statutes covering 
isolated forms of conduct similar to malicious mischief. These 
were as follows (all being now repealed) : 

11 Del. Code § 751 (damage to poles, lights, wires, 
and other equipment of an electric company) 

11 Del. Code § 752-53 (fraudulent diversion or use 
of electric current or gas) 


26. Kenny, Outlines of Criminal Law § 186 (19th ed. 1966). 

27. Id. at §§ 187, 190. 

28. 11 Del. Code §§ 691-92 (Repealed). 

29. State v. Cubberly, 3 Boyce (26 Del.) 100, 101, 80 Atl. 1003, 1004 
(1911) ; State v. Wright, 2 Boyce (25 Del.) 393, 396, 79 Atl. 399, 400 
(1911) ; State v. McCallister, 7 Penn. (23 Del.) 301, 306, 76 Atl. 226, 
229 (1909). 

30. 11 Del. Code §§ 691-92 (Repealed). 

31. State v. McCallister, supra note 28, at 306, 76 Atl. at 229. 
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11 Del. Code § 754 (injury to telephone or telegraph 
property) 

11 Del. Code §§ 768-69 (acting to make a railroad 
track unsafe; causing personal injury by obstructing the 
track) 

The Code Provision 

Section 811 proscribes intentional and reckless damage 
to tangible property of another person. Tangible property is 
both real and personal property that has some physical exis- 
tence; it does not cover ideas, no matter how damaged they 
may be. It also proscribes tampering with tangible property 
which endangers person or property. This would cover, for 
example, tampering with railroad equipment. Subsection 
(1) (c) expressly deals with tampering with public utility 
property, and is specifically directed at unlawful diversion of 
utility service. Under this subsection the accused has an 
affirmative defense that his purpose was lawful. Subsection 
(1) (c) may be used as an alternative to this Code’s treatment 
of theft of services. 32 

Actual physical damage is not required under subsection 
(1) (b) nor is any actual injury to person or property. The test 
is endangerment. The introductory sentence gives by implica- 
tion an additional defense that the actor had a reasonable 
ground to believe that he had a right to damage or tamper 
with the property in question. 

Punishment, ranging from class E felony to class B mis- 
demeanor, depends on the value of the pecuniary loss caused 
by the actor’s conduct. 


Subpart B 

Criminal Trespass and Burglary 

§820. Trespassing with intent to peer or peep into a win- 
dow or door of another. 

A person is guilty of trespassing with intent to peer or 
peep into a window or door of another when he knowingly 


32 . § 845 . 
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enters upon the occupied property or premises of another uti- 
lized as a dwelling, with intent to peer or peep into the 
window or door of such property or premises and, who while 
on such property or premises, otherwise conducts himself in 
a manner commonly referred to as “Peeping Tom”. Any person 
violating the provisions of this section may be referred by the 
court to the Delaware State Hospital for examination and for 
treatment. Justices of the Peace shall have concurrent juris- 
diction of violations of this section. 

Trespassing with intent to peer or peep into a window or 
door of another is a class B misdemeanor. 

CROSS-REFERENCES 

intent § 231(1) 
knowingly § 231(2) 


COMMENTARY ON § 820 

This section penalizes as a class B misdemeanor the activi- 
ties of the “Peeping Tom.” The State must prove that the 
actor knew he was entering upon occupied property or prem- 
ises of another used as a dwelling with the intent to peer or 
peep into the window or door. In addition, the defendant must 
“otherwise conduct himself in a manner commonly referred 
to as 'Peeping Tom’.” It is unclear what additional burden of 
proof this last requirement may add. 

Specific authority is granted for referral to the Delaware 
State hospital for examination and treatment. The offense is 
within the concurrent Jurisdiction of Justices of the Peace. 

§821. Criminal trespass in the third degree. 

A person is guilty of criminal trespass in the third degree 
when he knowingly enters or remains unlawfully upon real 
property. 

Criminal trespass in the third degree is a violation. 

CROSS-REFERENCES 
enters or remains unlawfully § 829(4) 
knowingly § 231(2) 
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COMMENTARY ON § 821 
Former Delaware Law 

At common law, trespass “committed by one person, un- 
accompanied by any circumstances constituting a breach of 
the peace is not indictable.” 1 Therefore the crime of trespass 
in Delaware was wholly statutory. There were four sections 
defining trespass, but they were by no means part of a con- 
sistent legislative scheme. Instead they were overlapping in 
scope and inconsistent in treatment of similar matters. The 
general section provided for a fine of not more than five 
dollars for wilfully entering the lands of others. 2 It is the 
“wilfulness of the trespass (which) is patently the element 
at which the law is offended and for which the statute affixes 
the consequences of a criminal offense.” 3 There was also a 
special section to cover trespass on a golf course when done 
wilfully, even though such conduct would be criminal under 
the section quoted above. 4 This section imposed the same pen- 
alty. There was a section which covered trespass for the 
purpose of posting an advertising sign or placard. 5 It carried 
a much more severe penalty, a fine of up to $200 and imprison- 
ment up to one year, or both. Finally, another section pre- 
scribed the highest penalty for a trespass, a fine up to $1000 
and imprisonment up to one year, to be imposed when there 
was a wilful trespass and damage to property on the land 
entered. 6 Until 1965 this section applied only to New Castle 
County. 

Although the major element of the criminal conduct was 
a wilful entry, the complainant was required to prove posses- 
sion before he had standing to complain. 7 To this end, there 


1. 1 Russell, Crime 14 (Turner ed. 1964). 

2. 11 Del. Code § 871 (Repealed). 

3. David v. State, 4 Boyce (27 Del.) 464, 466-67, 89 Atl. 214, 214-15 
(1913). 

4. 11 Del. Code § 872 (Repealed). 

5. 11 Del. Code § 876 (Repealed). 

6. 11 Del. Code § 873 (Repealed). 

7. State v. David, supra note 3, at 467, 89 Atl. at 215. 
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were two sections giving the procedure by which a disputed 
claim of ownership was resolved. 8 

The Code Provision 

The elements of criminal trespass in the third degree are 
knowing and unlawful entry or remaining upon any real prop- 
erty. The property need not be enclosed in any way, though 
the defendant must know that his entry is unlawful. This is a 
mere violation. The main purpose of imposing criminality at 
all is to allow landowners to enlist the assistance of the police 
in ejecting trespassers, rather than requiring them to resort 
to self-help. 

The concept “enters or remains unlawfully” is found in 
all of the sections dealing with criminal trespass and burglary. 
It is defined in § 829(4) where a Commentary may also be 
found. 

§822. Criminal trespass in the second degree. 

A person is guilty of criminal trespass in the second de- 
gree when he knowingly enters or remains unlawfully in a 
building or upon real property which is fenced or otherwise 
enclosed in a manner manifestly designed to exclude intruders. 

Criminal trespass in the second degree is a class C misde- 
meanor. 


CROSS-REFERENCES 
enters or remains unlawfully § 829(4) 
knowingly § 231(2) 


COMMENTARY ON § 822 

For a discussion of the former Delaware law on criminal 
trespass, see Commentary on § 821. 

Section 822 covers knowing and unlawful entry or re- 
maining in a building 9 or upon fenced or enclosed real 


8. 11 Del. Code §§ 874-75. 

9. Cf. 11 Del. Code § 396 (Repealed), which covered unlawfully en- 
tering a building. 
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property. In the latter case, the enclosure must be of a sort 
which is manifestly designed to exclude intruders. It is un- 
necessary to prove an intention to commit a crime, and thus 
the entry may well be for a non-criminal purpose. The State 
must prove that the accused knew his entry or remaining was 
unlawful, as that concept is defined in § 829 (4) . The crime is 
made a class C misdemeanor, reflecting the fact that there is 
no harm to person or property and the accused has no provable 
criminal intent. The crime may be used as a lesser offense in- 
cluded in burglary where the State is unable to prove a crim- 
inal intent upon a burglary indictment. 

§823. Criminal trespass in the first degree. 

A person is guilty of criminal trespass in the first degree 
when he knowingly enters or remains unlawfully in a dwelling. 

Criminal trespass in the first degree is a class A misde- 
meanor. 

CROSS-REFERENCES 

dwelling § 829(2) 

enters or remains unlawfully § 829(4) 
knowingly § 231(2) 


COMMENTARY ON § 823 

For a discussion of the former Delaware law on criminal 
trespass, see Commentary on § 821. 

Criminal trespass in the first degree involves knowing 
and unlawful entry or remaining in a dwelling. A dwelling is 
defined as “a building which is usually occupied by a person 
lodging therein at night.” 10 The offense is more aggravated 
than criminal trespass in the second degree because of the 
increased sense of insecurity evoked by the unlawful presence 
of an intruder in one’s dwelling. On the other hand, no more 
than misdemeanor penalties are called for because the section 
requires no proof of an intent to commit a crime. Where such 

10. § 829(2). 
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an intention can be proved, the proper charge is burglary. 
Again, this section is a lesser offense included in burglary, and 
may be useful if the State is unable to prove an intent to com- 
mit a crime, but can prove unlawful presence in a dwelling. 

§824. Burglary in the third degree. 

A person is guilty of burglary in the third degree when 
he knowingly enters or remains unlawfully in a building with 
intent to commit a crime therein. 

Burglary in the third degree is a class D felony. 

CROSS-REFERENCES 
enters or remains unlawfully § 829(4) 
intentionally § 231(1) 
knowingly § 231(2) 


COMMENTARY ON § 824 
Former Delaware Law 

Historically burglary was an inchoate crime, having its 
origins in the weakness of the law of attempt. It consisted of a 
breaking and entry of a dwelling at night with intention to 
commit a felony therein. 11 Because burglary was a capital 
offense, judges and juries took a highly technical view of the 
crime, in order to avoid the unpleasant duty of consigning 
men to the gallows. Therefore the old law contained many 
refinements upon the requirements of breaking or entering. 
The former was held to require some actual opening of the 
dwelling, though opening a closed door or window was suffi- 
cient; 12 there need be no actual damage. Entry was accom- 
plished by placing any part of the body or an instrument with- 
in the building. 13 An intent to commit a felony, existing prior 
to the breaking and entry, was an element of the offense. 14 


11. 2 Russell, Crime 813 (Turner ed. 1964). 

12. Id. at 815-22. 

13. Id. at 822-25; see Bailey v. State, 231 A.2d 469 (Del. Sup. Ct. 
1967). 

14. Kenny, Outlines of Criminal Law § 216 (19th ed. 1966). 
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Statutory amendments to the Delaware law of burglary 
were enacted as recently as 1955, but they were throughout a 
codification of the common law. So there were still such 
strange refinements as “breaking out” of a building in which 
one has committed a crime. Breaking out can hardly make any 
important difference in real life, but it was an inevitable con- 
comitant of the equally meaningless requirement of breaking 
in. There were four degrees of burglary, all requiring a 
forcible intrusion by breaking and entering. But it was forcible 
enough if the actor merely opens a window or a door, so prop- 
erty destruction was not required. It is hard to tell why open- 
ing a closed door was different from walking uninvited through 
an already open door. The requirement of entry was equally 
meaningless, since it sufficed for a part of the actor’s body or 
an instrument to enter. 

The seriousness of burglary depended upon the crime 
contemplated and the type of building involved. If murder or 
rape was intended, and if the entry was of a dwelling at night, 
the crime was a first-degree felony, carrying 25 to 40 years 
imprisonment. 18 Entry of a dwelling at night in contemplation 
of any other crime, accompanied by a dangerous weapon or 
explosive, a confederate, or an assault, led to guilt for a second- 
degree felony with imprisonment from 5 to 20 years. 16 Entry 
of a dwelling at any time to commit any crime was third- 
degree burglary with a maximum of 15 years imprisonment. 17 
In all three cases a dwelling must have been entered. Entry of 
any building with intent to commit any crime sufficed for guilt 
of fourth-degree burglary, a felony subject to a maximum of 
five years imprisonment. 18 

Punishment for the crime committed in addition to 
burglary was expressly permitted. 19 The cases required the 
indictment to state and the State to prove with particularity 


15. 11 Del. Code § 392 (Repealed) . 

16. 11 Del. Code § 393 (Repealed). 

17. 11 Del. Code § 394 (Repealed). 

18. 11 Del. Code § 395 (Repealed). 

19. 11 Del. Code § 398 (Repealed). 
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the crime which the accused intended to commit. 20 It was thus 
insufficient to allege merely that he intended to commit some 
crime. If the State could not prove the intended crime, it 
must settle for conviction of unlawful breaking and entering. 21 

The Code Provision 

What place does burglary legislation have in a modern 
criminal code ? One might think that it is superfluous in a code 
which greatly improves the law of attempt and increases the 
penalties available therefor. Burglary is no longer needed to 
supplement the law of attempt in this Code, because a convic- 
tion for attempt may potentially lead to a sentence as severe 
as that available for the crime attempted. 22 Under this Code, 
if it can be proved that a person entered a building with intent 
to commit a crime, it is equally possible to prove him guilty of 
attempt, since his conduct usually would constitute a “sub- 
stantial step” leaving no doubt as to his criminal intent. 23 
Moreover, the real danger to be protected against is any un- 
lawful presence in a dwelling or other building. Mere presence, 
without any question of criminal intention, is a source of terror 
and potential crime. 

Nevertheless, there is still need for a statute covering 
simple burglary. Therefore under § 824 it is burglary in the 
third degree for a person knowing and unlawfully to enter or 
remain in a building with intent to commit a crime therein. 
Such entry in itself aggravates the crime of simple theft, for 
example, sufficiently to raise its degree. Criminals who break 
into buildings where people consider themselves and their 
belongings safe convincingly demonstrate that they are in- 
different to the rights of others. Under this section, a thief 
who enters a building unlawfully and who steals more than 
$100 worth of property will be guilty of a class D felony, 


20. State v. Minnick, 3 Storey (53 Del.) 261, 168 A.2d 93 (Sup. 
Ct. 1960) ; cf. Wiggins v. State, 210 A.2d 314 (Del. Sup. Ct. 1965). 

21. 11 Del. Code § 397 (Repealed). Unlawful entry may also be 
available. 11 Del. Code § 396. 

22. See § 531 and Commentary thereon. 

23. See § 532 and Commentary thereon. 
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although theft of property in that value is normally only a 
class E felony. 24 

This section is not a weapon to be used against unlawful 
entry for the purpose of committing a more serious crime, 
because the expanded law of attempt, stated in §§ 531-32, is 
more than adequate to handle such cases, and provides a result 
more in accordance with popular understanding of the mean- 
ing of burglary. Thus a person who enters a building unlaw- 
fully with intent to commit rape therein ideally should be in- 
dicted for attempted rape and not for burglary. Section 827 
would, however, permit an indictment for both attempted rape 
and burglary. 

Conduct which constitutes burglary in the third degree 
may also constitute attempted theft. The latter is at most a 
class E felony. Attempted theft may, however, be useful as a 
lesser included offense. 

This section does not change the rule in the Minnick case 
requiring for burglary allegation and proof of the crime which 
the defendant intended to commit. 25 


§825. Burglary in the second degree. 

A person is guilty of burglary in the second degree when 
he knowingly enters or remains unlawfully : 

(1) In a dwelling with intent to commit a crime therein; 
or 

(2) In a building and when, in effecting entry or while in 
the building or in immediate flight therefrom, he or another 
participant in the crime: 

(a) Is armed with explosives or a deadly weapon; or 


24. See § 841. 

25. State v. Minnick, 3 Storey (53 Del.) 261, 168 A.2d 93 (Sup. Ct. 
1960). 
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(b) Causes physical injury to any person who is not 
a participant in the crime. 

Burglary in the second degree is a class C felony. 
CROSS-REFERENCES 

dwelling: § 829(2) 

enters or remains unlawfully § 829(4) 
intentionally § 231(1) 
knowingly § 231(2) 
recklessly § 231(3) 


COMMENTARY ON § 825 

For a discussion of the former Delaware law of burglary, 
see Commentary on § 824. 

Section 825 defines a more aggravated type of burglary 
than the third-degree crime defined in § 824. Entry of or re- 
maining unlawfully in a dwelling (as that term is defined in 
§ 829) with intent to commit a crime therein is required. In 
addition, second-degree burglary is committed when the actor 
enters or remains unlawfully in any building if one of two 
aggravating factors is proved. The aggravating factors are 
either that the actor or an accomplice is at any time during 
the course of the crime armed with a deadly weapon or explo- 
sives, or that he or an accomplice causes physical injury to a 
person not a participant in the crime. (Such injury would have 
to be at least reckless under § 251(2).) This sort of conduct 
deserves a special penalty, in the first case because of the 
danger that someone will be killed or injured by the weapon, 
and in the second because what is normally a non-violent 
property offense has become a crime of violence. Other sections 
of this Criminal Code would, taken together, cover the conduct 
defined here, but the total effect of an unlawful entry plus 
gun-carrying or injury seems to us greater than the sum of 
its separate parts. The potential harm to the community is 
seriously aggravated when weapons are involved. 

§826. Burglary in the first degree. 

A person is guilty of burglary in the first degree when he 
knowingly enters or remains unlawfully in a dwelling at night 
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with intent to commit a crime therein, and when, in effecting 
entry or when in the dwelling or in immediate flight therefrom, 
he or another participant in the crime : 

(1) Is armed with explosives or a deadly weapon; or 

(2) Causes physical injury to any person who is not a 
participant in the crime. 

Burglary in the first degree is a class B felony. 

CROSS-REFERENCES 

dwelling § 829(2) 
intentionally § 231(1) 
knowingly § 231(2) 
night § 829(3) 


COMMENTARY ON § 826 

For a discussion of the former Delaware law of burglary, 
see Commentary on § 824. 

Burglary in the first degree is distinguished from bur- 
glary in the second degree in two ways. First, it must occur 
at night, which is also defined in § 829(3). Second, one of the 
aggravating factors discussed in the Commentary on § 825(2) 
must be proved. These factors make first-degree burglary an 
extremely aggravated threat to social order, deserving a 
serious penalty. Class B felony punishment is prescribed, in 
recognition of the particular feeling of insecurity which arises 
from unlawful presence in a dwelling after dark with the 
aggravated concomitants required by this section. 

§827. Multiple offenses. 

A person may be convicted both of burglary and of the 
offense which it was the purpose of his unlawful entry to com- 
mit or for an attempt to commit that offense. 

COMMENTARY ON § 827 

Under the former law, a person who committed a bur- 
glary and another crime, be it the crime he entered with intent 
to commit or not, could be convicted and punished for both. He 
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could be tried for both crimes either separately or simul- 
taneously. 26 This section follows the former law by permitting 
conviction both of burglary and the offense which was the 
purpose of the unlawful entry, or an attempt to commit such 
offense. 

§828. Possession of burglar’s tools. 

A person is guilty of possession of burglar’s tools when 
he possesses any tool, instrument, or other thing adapted, de- 
signed, or commonly used for committing or facilitating of- 
fenses involving unlawful entry into premises, or offenses in- 
volving forcible breaking of safes or other containers or 
depositories of property, under circumstances evincing an 
intent to use or knowledge that some other person intends to 
use the same in the commission of an offense of such character. 

Possession of burglar’s tools is a class E felony. 

CROSS-REFERENCES 

intentionally § 231(1) 

knowledge § 231(2) 

proof of intent, knowledge § 307 

COMMENTARY ON § 828 

Possession of burglar’s tools was not formerly an offense 
in Delaware 27 but it is a useful law-enforcement device, pri- 
marily to be used to stop potential burglaries before they even 
reach the stage of attempted burglary. Only such articles as 
are “adapted, designed, or commonly used” for committing 
burglaries and other similar crimes are included, and proof 
is required of “circumstances evincing an intent to use or 
knowledge that some other person intends to use” them to 
commit a crime. This language is intended to exclude posses- 
sion under innocent circumstances of tools which have lawful 
as well as unlawful uses. 


26. 11 Del. Code § 398 (Repealed). 

27. Most other states have such a provision. See e.g., III. Ann. 
Stat. ch. 38, § 19-2 (Smith-Hurd 1961); Minn. Stat. Ann. § 609.59 
(1963); N.Y. Pen. Law § 140.35; Wis. Stat. § 943.12 (1963). 
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§829. Definitions relating to criminal trespass and bur- 
glary. 

(1) “Premises” includes the term “buildings” as defined 
in section 222 of this Criminal Code, and any real property. 

(2) “Dwelling” means a building which is usually occu- 
pied by a person lodging therein at night. 

(3) “Night” means a period between 30 minutes after 
sunset and 30 minutes before sunrise. 

(4) A person “enters or remains unlawfully” in or upon 
premises when he is not licensed or privileged to do so. A per- 
son, who regardless of his intent, enters or remains upon 
premises which appear at the time to be open to the public 
does so with license and privilege unless he defies a lawful 
order not to enter or remain, personally communicated to him 
by the owner of the premises or another authorized person. A 
license or privilege to enter or remain in a building which is 
only partly open to the public is not a license or privilege to 
enter or remain in that part of the building which is not open 
to the public. 

(5) A person “enters” upon premises when he introduces 
any part of his body or any part of any instrument, by what- 
ever means, into or upon the premises. 

CROSS-REFERENCES 
general definition section § 222 
principles of definitions § 221 

COMMENTARY ON § 829 

The definitions are largely self-explanatory and are simi- 
lar to the former law. Under § 222, anything which would 
normally be called a building may be the subject of a bur- 
glarious entry. Any other structure, vehicle, or watercraft 
may also be included if it is used for overnight lodging or for 
carrying on business therein. 

The definition of “night” is meant to include periods of 
real darkness. This was also the period to which the common 
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law looked. 28 If entry at night is an element of the offense, the 
State will have to prove that it took place later than 30 minutes 
after sunset and earlier than 30 minutes before sunrise. The 
times of sunrise and sunset are readily available from official 
sources. 

Subsection (4) is an important innovation. It discards 
the archaic concept of “breaking”. If, for example, he re- 
mains in a store after it has closed, his act is sufficient, even 
though he leaves without breaking out. It will be impossible 
under subsection (4) to commit burglary in a store which is 
at the time open to the public, or to commit criminal trespass 
in a field which appears at the time to be open for the purposes 
of hunting, fishing, hiking, or camping. In the circumstances 
just described, no crime is committed until after the owner of 
the premises or another authorized person communicates to 
the defendant a lawful order not to enter or remain. Even a 
building open to the public may have areas which are not so 
open, in which case a burglary may be committed therein. 

Subpart C 
Robbery 

§831. Robbery in the second degree. 

A person is guilty of robbery in the second degree when, 
in the course of committing theft, he uses or threatens the im- 
mediate use of force upon another person with intent to: 

(1) Prevent or overcome resistance to the taking of the 
property or to the retention thereof immediately after the tak- 
ing; or 

(2) Compel the owner of the property or another person 
to deliver up the property or to engage in other conduct which 
aids in the commission of the theft. 

Robbery in the second degree is a class D felony. 

CROSS-REFERENCES 

intentionally § 231(1) 
proof of intent § 307 
theft § 841 

28. See Kenny, Outlines of Criminal Law 248 (Turner ed. 1962). 
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COMMENTARY ON § 831 
Former Delaware Law 

At common law, robbery was the “taking of money or 
goods of any value from the person of another, or in his pres- 
ence, against his will, by violence, or putting him in fear.” 1 
The gravamen of the offense is the force or fear rather than 
the taking itself, which would only be theft; but a taking is 
required. This may be actual or “constructive,” as when by 
immediate fear the actor causes another to get him the goods. 
Intention to take possession by force or fear is necessary. 2 

The former Delaware statute codified the common law. 
It required a taking by violence or putting in fear of some- 
thing, no matter what the value, from the person of another. 3 
It was a necessary part of the State’s case to prove that the 
taking was brought about by violence or fear, though the 
degree thereof was immaterial. 4 It was not necessary that the 
things taken be in the actual possession of the person put in 
fear, so long as they were under his control. Thus in one case 
robbery was committed when the victim was tied in the bath- 
room and things were taken from a bedroom of his house. 5 

In addition to robbery, there was also the offense of 
assault with intent to commit robbery. 6 This required proof of 
an intention to rob, as well as proof of the elements of assault. 7 

The Code Provision 

Robbery is viewed in § 831 as a use of force to facilitate 
theft and not, as it was formerly viewed, as a forcible taking 
from the person. Robbery is thus forcible theft, and is com- 
mitted whenever physical force is used, or its use is imme- 
diately threatened, to overcome resistance to theft or to compel 
another person to deliver up property or otherwise facilitate 


1. 2 Russell, Crime § 851 (Turner ed. 1964). 

2. Ibid. 

3. 11 Del. Code § 811 (Repealed). 

4. State v. Lapista, 7 Boyce (30 Del.) 260, 105 Atl. 676 (1918). 

5. State v. Campbell, 2 Terry (41 Del.) 342, 22 A.2d 390 (1941). 

6. 11 Del. Code § 812 (Repealed). 

7. State v. Lyons, 7 W.W. Harr. (37 Del.) 423, 184 Atl. 488 (1936). 
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theft. While the section does not require a taking from the 
person or from the presence of a person, a causal connection 
between the use or threat of force and the theft is necessary. 
Note that the old requirement that the victim be put in fear 
is abandoned. This is reported to have raised difficulties in 
prosecuting some cases. Indeed, it is hard to see why a robber’s 
guilt should depend on the personal bravery of his victim. 
The force used or threatened must be immediate ; a threat of 
later harm is insufficient. The actor’s intent to prevent or over- 
come resistance to theft or to compel a person to deliver up 
the property or otherwise facilitate theft must be proved as 
part of the State’s case. 

It seems desirable to treat the robber more seriously than 
the stealthy thief because the former is not deterred by the 
presence of his victim or by sanctions against injuring or 
threatening his victim. He is thus more dangerous and more 
upsetting than the sneak thief or the embezzler. Once a threat 
has been made as required by the section, no danger seems to 
be added by a taking from the person, though if injury is 
thereby caused, the assault provisions of this Criminal Code 
and § 832 are available. 

The crime of assault with intent to rob is superfluous in 
light of the penalties this Code has imposed upon assault and 
this Code’s redefinition of attempt. 8 

§832. Robbery in the first degree. 

A person is guilty of robbery in the first degree when he 
commits the crime of robbery in the second degree and when, 
in the course of the commission of the crime or of immediate 
flight therefrom he or another participant in the crime: 

(1) Causes physical injury to any person who is not a par- 
ticipant in the crime; or 

(2) Is armed with a deadly weapon; or 

(3) Is armed with and uses or threatens the use of a 
dangerous instrument. 

8. For a further discussion of this point, see Commentary on § 531. 
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Robbery in the first degree is a class B felony. 

Notwithstanding the provisions of § 4205(b) and § 4214 
of this Title, a person convicted a second or subsequent time 
for robbery in the first degree shall be sentenced to a term of 
imprisonment for not less than ten nor more than thirty years 
and the Court shall not suspend the sentence of such person, 
nor give such person a probationary sentence, nor shall the 
term of imprisonment imposed under this section run concur- 
rently with any other term of imprisonment imposed for the 
commission of such offense. 

CROSS-REFERENCES 

causation § 261 

robbery in the second degree § 831 

COMMENTARY ON § 832 

For a discussion of the present Delaware law of robbery, 
see Commentary on § 831. 

Section 832 defines an aggravated robbery involving 
serious injury or weapons. The State must prove that the 
defendant has committed the crime of robbery in the second 
degree, as defined in § 831. It must further prove that in the 
course of committing that crime, or in immediate flight there- 
from, he or another participant in the crime caused physical 
injury to another person not a participant in the crime. Such 
an element clearly indicates that the robbery is without a 
proper regard for human life and safety and is thus worthy 
of greater punishment. Other aggravating factors which may 
be proved in the alternative are being armed with a deadly 
weapon or being armed with and using or threatening to use a 
dangerous instrument. The reason for distinguishing between 
the two types of weapons is simply that the latter type is also 
usually capable of lawful use, and thus its unlawful use must 
be proved before it can be considered an aggravating factor. 

Robbery in the first degree is a very serious crime, carry- 
ing class B felony punishment, because it seems desirable to 
deter the use of dangerous and deadly weapons and the inflic- 
tion of serious physical injury, even if simple robbery must 
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occasionally happen. In addition, a more serious sentence, with 
a ten-year minimum, is required to be imposed on a second or 
subsequent conviction of first-degree robbery. 

Subpart D 

Theft and Related Offenses 
INTRODUCTION 

Common-law larceny is an area of the criminal law full of 
the most incredible refinements, resulting from the fact that 
larceny of anything more than a shilling (perhaps the equiva- 
lent of a few dollars in today’s money) was a capital offense. 
Popular revulsion from such a barbarous penalty for such a 
minor infraction led judges and juries to acquit whenever the 
strict letter of the common-law definition of larceny varied 
slightly from the facts of the case. Thus, for example, larceny 
was a taking from the possession of another person, and if one 
took money intended for another person before it reached him, 
no crime was committed in the eyes of the common law. Every 
successful defense on the grounds that the act was not larceny 
led, in a greater or lesser time, to legislative action. This 
piecemeal enactment of provisions against improper appro- 
priation of someone else’s property led to the former Delaware 
law. The mind boggles at the notion that the modern State of 
Delaware should have been content so long with a seventeenth 
and eighteenth century law to guide the control and punish- 
ment of everyday criminal events which pose an ever growing 
threat to social well-being in the form of increasing insurance 
rates, increasing law enforcement expense, and an increasing 
sense of insecurity. For the point about larceny is that it is 
part of the branch of crime that, by and large, really does pay. 
It is a business, practiced with skill and ingenuity. It is made 
more profitable by the law’s uncertainty, and by the good 
chance that conviction may be avoided by a technicality or by 
a jury’s confusion. 

Most proposals for penal law reform in the area have been 
radical. It has been thought useless to try to amend the crazy- 
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quilt of existing legislation. One of the best solutions is that 
of Wisconsin, which tries to do in one section what the com- 
mon law failed to do in three hundred years . 1 The ensuing 
sections, in their original form, were drafted with the concept 
of a unified theft offense in mind. The idea is that all takings 
of property, whatever they might have been called at common 
law, are to be treated as part of a single offense, called theft. 
All of the modern criminal statutes are patterned on the same 
concept, originally proposed in the Model Penal Code. 

In the course of legislative enactment of this Code, 
several modifications were made in the aforementioned struc- 
ture, the most evident of which is the enactment of a separate 
provision covering shoplifting. However, it should be noted 
that the general theft statute also covers shoplifting, and it 
seems likely that as prosecutors become familiar with the 
simplicity of procedure under the theft section, and as it is 
recognized that shoplifting is no different from any other type 
of theft, prosecutions for shoplifting may be commenced under 
§ 841. 


§840. Shoplifting. 

(a) A person is guilty of shoplifting if, while in a mercan- 
tile establishment in which goods, wares or merchandise are 
displayed for sale, he 

(1) Removes any such goods, wares or merchandise 
from the immediate use of display or from any other 
place within the establishment, with intent to appropriate 
the same to the use of the person so taking, or to deprive 
the owner of the use, the value or possession thereof with- 
out paying to the owner the value thereof ; or 

(2) Obtains possession of any goods, wares or mer- 
chandise by charging the same to any person without the 
authority of such person or to a fictitious person with a 
like intent; or 


1. Wis. Stat. § 943.20 (1963). 
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(3) Conceals any such goods, wares or merchandise 
with like intent; or 

(4) Alters, removes or otherwise disfigures any label, 
price tag or marking upon any such goods, wares or mer- 
chandise with a like intent; or 

(5) Transfers any goods, wares or merchandise from 
a container in which same shall be displayed or packaged 
to any other container with like intent. 

(6) Uses any instrument whatsoever, credit slips, 
or chose in action to obtain any goods, wares or merchan- 
dise with intent to appropriate the same to the use of the 
person so taking or to deprive the owner of the use, the 
value or the possession thereof without paying to the 
owner the value thereof. 

(b) Any person willfully concealing unpurchased mer- 
chandise of any store or other mercantile establishment inside 
or outside the premises of such store or other mercantile estab- 
lishment, shall be presumed to have so concealed such mer- 
chandise with the intention of converting the same to his own 
use without paying the purchase price thereof within the 
meaning of subsection (a) of this section, and the finding of 
such merchandise concealed upon the person or among the be- 
longings of such person, outside of such store or other mercan- 
tile establishment shall be presumptive evidence of intentional 
concealment; and if such person conceals or causes to be con- 
cealed such merchandise upon the person or among the belong- 
ings of another, the finding of the same shall also be presump- 
tive evidence of intentional concealment on the part of the 
person so concealing such merchandise. 

(c) A merchant, a store supervisor, agent or employee of 
the merchant over 21 years of age, who has probable cause for 
believing that a person has intentionally concealed unpur- 
chased merchandise or has committed shoplifting as defined in 
subsection (a) of this section, may, for the purpose of sum- 
moning a law enforcement officer, take the person into custody 
and detain him in a reasonable manner on the premises for a 
reasonable time. 
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(d) A merchant, a store supervisor, agent or employee of 
the merchant over 21 years of age, who detains or causes the 
arrest of any person under the provisions of subsections (a), 
(b) or (c) of this section shall not be held civilly or criminally 
liable for such detention or arrest provided he had at the time 
of such detention or arrest probable cause to believe that the 
person committed the crime of shoplifting as defined in sub- 
section (a) of this section. 

Shoplifting is a class E felony when the goods, wares or 
merchandise shoplifted are of the value of $100 or more. When 
the goods, wares or merchandise shoplifted are of the value of 
less than $100 it is a class A misdemeanor. 

COMMENTARY ON § 840 

This section is evidently intended to preserve the former 
statutory offense of shoplifting, without in many respects con- 
forming its language to the terms otherwise used or defined 
in this Criminal Code. It should be noted, however, that all 
of the conduct described in § 840 would also constitute theft as 
defined in § 841, and would draw precisely the same penalty. 

Subsection (a) defines six specific types of conduct which 
constitute shoplifting, all of which must be done with intent 
to appropriate the goods taken to the use of the taker (com- 
pare the definition of “appropriate” in § 857 (2) ) or to deprive 
the owner of the use, value or possession thereof without 
paying the owner the value thereof. (Query if what must be 
paid is in fact the value or the purchase price? Is it a defense 
that the taker intended to pay the fair value of overpriced 
goods? There is some evidence in subsection (b), which 
creates a presumption of intent, that purchase price rather 
than value is contemplated.) This Code contains a general pro- 
vision on valuation, § 224, which may apply. Note that the 
word “willfully” used in subsection (b) is without definition 
in this Criminal Code, but very likely it has the same meaning 
as “intentionally” which is generally used herein and is de- 
fined in § 231 (1). 
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Subsections (c) and (d) establish procedures for detain- 
ing a person believed to be a shoplifter, and establish an im- 
munity from civil and criminal liability for persons detaining 
shoplifters. 

Shoplifting, like theft, is a class E felony if the goods 
taken are valued at $100 or more and a class A misdemeanor 
if they have a smaller value. 

§841. Theft. 

A person is guilty of theft when he takes, exercises con- 
trol over or obtains property of another person intending to 
deprive him of it or appropriate it. Theft includes the acts de- 
scribed in sections 842 through 846. 

A person is guilty of theft if he, in any capacity legally 
receives, takes, exercises control over, or obtains property of 
another which is the subject of theft, and fraudulently con- 
verts same to his own use. 

Theft is a class A misdemeanor, unless the value of the 
property is $100 or more, in which case it is a class E felony. 

CROSS-REFERENCES 

defenses § 847 
definitions § 857 
indictment and proof § 855 
intending § 231(1) 
no defense § 856 
valuation of property § 224 

COMMENTARY ON § 841 
Former Delaware Law 

Larceny at common law consisted of taking and carrying 
away, without the consent of the owner, anything capable of 
being stolen, without any claim of right and with intent, at 
the time of the taking, permanently to deprive the owner 
thereof. 2 Larceny must involve an active seizing rather than 

2. Kenny, Outlines of Criminal Law §§ 223, 279, 284, 287 (19th 
ed. 1966). 
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a mere touching, and it must culminate in removal. Complete 
removal is unnecessary, however, provided that the thing is 
actually moved. 3 Consent of the owner, even if obtained by 
deceit, to passage of full ownership rights in the thing is 
fatal to a larceny conviction. 4 The requirement that the taking 
be without claim of right means not only that a true legal 
right is a defense, but “the common law has always admitted 
that a man’s honest, though erroneous or unreasonable belief 
that he had a legal right to take the thing should negative 
criminal guilt.” 5 The defendant must form an intent to de- 
prive the owner permanently at the time of the taking or prior 
thereto. A bailee who succumbs to temptation after he had 
received goods would not be guilty of larceny. 6 

The former Delaware statute defining larceny was in 
many ways less clear than the ancient common-law definition. 
It was as follows : “Whoever feloniously steals, takes and car- 
ries away any goods [here follows an extraordinary list of 
things which may be stolen, including tangible choses in ac- 
tion] ... to the value of $100 or more is guilty of grand lar- 
ceny and a felony, and shall be imprisoned not more than 5 
years, and may be whipped with not more than 20 lashes.” 7 
This statute did not include several of the common-law re- 
quirements, though they were supplied by the case law. 

The word “steals” apparently added nothing; there was 
no requirement of stealth or secrecy to be found in any of the 
cases. “Takes and carries away,” on the other hand, was a 
requirement literally insisted on. But the property “need only 
be separated from the person who owns it.” 8 9 It must be taken 
from the possession of another person.® The property involved 
must be personal property, not realty, but the definition of 


3. Id. §§ 224, 226. 

4. Id. § 224. 

6. Id. § 281. 

6. Id. | 287. 

7. 11 Del. Code § 631 (Repealed). 

8. State v. De Luca, 2 Boyce (25 Del.) 158, 180, 77 Atl. 742, 743. 

9. State v. Norris, 6 Terry (45 Del.) 333, 337, 73 A.2d 790, 793 
(1950). 
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personal property was liberalized. While nothing fixed to the 
soil could be the subject of larceny, it became a subject of 
larceny as soon as it was severed and carried away, and the 
former common-law rule to the effect that fixtures or crops 
must after severance first be abandoned and then by a sep- 
arate act taken and carried away was abrogated . 10 

The word “feloniously” in the statute had important 
meaning. It imported a specific felonious intent to steal the 
property, an essential element of the State’s case . 11 If the ac- 
cused did not have the requisite intent, he was not guilty of 
larceny, no matter how unlawful his intent may otherwise 
have been (as, for example, where the taking was a tres- 
pass ). 12 The required felonious intent would appear to have 
two elements: First, “the intent must be wholly to deprive 
the owner of the property.” 13 An intent to deprive temporarily 
was insufficient.” 14 The second element of intent was the no- 
tion of “lucri causa," borrowed from the ancient Roman law 
and never a part of the common law . 15 The Delaware cases 
seem to say that a motive of gain or advantage to the taker 
was a prerequisite for conviction . 16 A fairly wide definition of 
gain or advantage was, however, adopted. It was not limited 
to pecuniary gain. But where property was taken simply to 
deprive the owner of it, without any benefit to the taker (but, 
perhaps, simply out of malice), there was no larceny. 


10. State v. Wolf, 6 Penn. (22 Del.) 323, 329, 66 Atl. 739, 741-42 
(1907). 

11. State v. Kavanaugh, 4 Penn. (20 Del.) 131, 133, 53 Atl. 335, 336 
(1902). 

12. State v. Von Buren, 7 Boyce (30 Del.) 79, 81, 102 Atl. 981, 982 
(1918). 

13. State v. Savage, 7 W.W. Harr. (37 Del.) 509, 512, 186 Atl. 738, 
739 (1936). 

14. Id. at 513, 186 Atl. at 739. 

15. See Kenny, Outlines of Criminal Law § 283 (19th ed. 1966), 
where it is stated that lucri causa made a brief but illegitimate appear- 
ance as a common-law doctrine as a result of a misreading of Blackstone. 

16. State v. Palmer, 4 Penn. (20 Del.) 126, 127-28, 53 Atl. 359 
(1902); cf. State v. Bean, 10 Terry (49 Del.) 247, 249, 113 A.2d 875, 
876 (Super. Ct. 1955). 


266 



Specific Offenses 


841 


Larceny by trick, which was not included in the common- 
law view of larceny but was later formulated in the cases, 
was an offense in Delaware. The crime occurred when the 
taker got possession of goods (but not where the entire own- 
ership thereof was passed) by deceiving the owner. 17 If the 
owner intended to pass full ownership, the crime was not 
larceny, but was obtaining by false pretenses. 

When goods which were recently stolen were found in the 
possession of a person, a presumption arose that he was the 
thief, and he could be convicted unless his explanation raised 
a reasonable doubt about his guilt. 18 

Larceny was grand larceny, subject to three years im- 
prisonment and 20 lashes, if property valued at $100 or more 
was stolen. 19 Fines, while frequently encountered in other 
parts of Title 11, were not permissible here, where they were 
logically appropriate as a means of depriving the thief of 
his profit. Petit larceny involved property valued at less than 
$100. Here a one-year term and a fine of $500 were the pun- 
ishments. 20 Larceny after picking or breaking a lock was 
more severely punished than grand larceny ; a five-year term, 
a fine of $200, and 20 lashes were permissible. 21 The section 
dealing with this offense also required restitution of the goods 
stolen or their value. 

There were numerous sections which covered stealing 
particular goods. There were, for example, sections covering 
larceny (or, as it was called, conversion) of cases for bot- 
tles, 22 larceny of dogs, 23 carrier pigeons, 24 fruit, 25 and corn. 26 

17. State v. Fitzsimmons, 7 Boyce (30 Del.) 152, 104 Atl. 838 
(1918). 

18. State v. De Luca, supra note 8; Crawley v. State, 219 A.2d 158 
(Del. Sup. Ct. 1966). This presumption also applies in cases of joint 
possession. Flamer v. State, 227 A.2d 123 (Del. Sup. Ct. 1967). 

19. 11 Del. Code § 631 (Repealed). 

20. 11 Del. Code § 632 (Repealed). 

21. 11 Del. Code § 634 (Repealed). 

22. 11 Del. Code § 643 (Repealed). 

23. 11 Del. Code § 333 (Repealed). 

24. 11 Del. Code § 339 (Repealed). 

25. 11 Del. Code § 562 (Repealed). 

26. 11 Del. Code § 561 (Repealed). 
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The reasons for covering these matters separately are lost in 
history. 

Delaware law contained an offense separate from lar- 
ceny known as embezzlement. Two sections of the Delaware 
Code dealt with this crime, the first applying to embezzle- 
ment of property valued at more than $100 27 and the second 
applying when the property was valued at less than $100. 28 
Since the statutes did not define the offense, it was necessary 
to look to the case law for the elements of the crime. Accord- 
ing to the leading case of State v . Brewington, “ [Embezzle- 
ment is] fraudulent appropriation to one’s own use of the 
goods or money of another, which came into his hands law- 
fully and which were intrusted, with the owner’s consent, to 
his care as the owner’s agent, servant, bailee, trustee or other 
fiduciary representative.” 29 The property must have come into 
the agent’s hands lawfully, 30 and it must thereafter have been 
misapplied or diverted from its proper and authorized use. 31 
An intent to defraud the owner of his property was required. 32 
Mere retention of possession was not always sufficient proof 
of conversion. 33 Under the former statutes it was held that 
one in a debtor-creditor relationship is not guilty of embezzle- 
ment when he fails to pay over funds he has collected. 34 

The Code Provision 

The problem seems at first blush a simple one: we want 
to punish anyone who has unlawfully acquired property which 


27. 11 Del. Code § 635 (Repealed). 

28. 11 Del. Code § 636 (Repealed). 

29. 2 Boyce (25 Del.) 71, 74, 78 Atl. 402, 404 (1910). 

30. State v. Curtin, 5 Boyce (28 Del.) 518, 95 Atl. 232 (1914). 

31. State v. Larmer, 7 Boyce (30 Del.) 279, 105 Atl. 789 (1918). 
An intent to repay was no defense, Clark v. State, 287 A. 2d 660 (Del. 
Sup. Ct. 1972). 

32. Id. at 282, 105 Atl. at 791; State v. Brewington, 2 Boyce (25 
Del.) 71, 74, 78 Atl. 402, 404 (1910). 

33. State v. Curtin, supra note 30, at 521-22, 95 Atl. at 234; accord , 
State v. Larmer, supra note 31. 

34. State v. Warwick, 9 Terry (48 Del.) 568, 108 A.2d 85 (Super. 
Ct. 1954). 
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doesn’t belong to him, and to which he has no right. The dif- 
ficulties which soon occur to the draftsman are these: How 
does one define the property interest invaded? How does one 
define the requisite act? How does one define the requisite 
state of mind? When should that state of mind exist? The 
common law definition, part of Delaware law by virtue of 
statute and case law, required that the actor “take and carry 
away” property of another “with intent at the time of the 
taking permanently to deprive him thereof.” In its search 
for an overt act, the law seems to have been too restrictive. 
In its definition of the requisite state of mind it has not taken 
account of temporary deprivations which may be more harm- 
ful than permanent appropriations. It has unduly complicated 
things by requiring intent and act to coincide. 

The definition of theft in § 841 first covers taking. This 
concept is meant to have its ordinary, unembellished mean- 
ing; it will cover most ordinary cases of misappropriation 
of movable property. The actor must gain actual physical pos- 
session of the property. There is no requirement that he move 
it anywhere, though the next concept, exercising control, more 
exactly covers the case in which there is no asportation. In 
fact none of the words used is meant to be exclusive, and one 
act may be described by two or even all three. 

“Exercises control” is a new concept to Delaware law. A 
person exercises control when he places himself in a position 
to exclude others from using the property except on his own 
terms. So a person might exercise control over an animal by 
luring it into a cage, without actually gaining physical or 
manual possession, and he might exercise control over crops 
or mineral deposits by posting someone to guard them or by 
fencing them. He might exercise control over a vehicle by 
sitting in the driver’s seat. It also covers the following case: 
Suppose A borrows B’s television set, intending to watch a 
baseball game on it and return it in good condition. Suppose 
further that while he is watching it, C makes A a cash offer 
for the set, and A decides to sell it. Or suppose, after watch- 
ing the game A decides to keep the set himself. Thus an origi- 
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nally non-criminal taking is converted into a criminal taking. 
The early common law had no remedy, though it ultimately 
became able to deal with theft by bailees and with theft after 
an initial trespassory taking by means of a relation-back 
theory. Rather than creating a fiction, it seems better to de- 
fine as theft an exercise of control (regardless of how control 
came to be obtained) with the requisite criminal intent. 

Finally, the definition of theft covers the act of obtaining 
property of another person. “Obtain” means to bring about or 
receive a transfer or purported transfer of any interest in 
property, whether to the actor or another person. Perhaps 
this word will best describe the act of the embezzler or the 
larcenous bailee. 

As to criminal intention, the first paragraph of § 841 is 
considerably broader than the common law. Two separate 
concepts are stated : the actor may intend to deprive the owner 
of the property, or his mind may be focused rather on gain 
to himself or another not entitled thereto. “Deprive” also in- 
cludes a disposition making it unlikely that the owner will 
recover the property, as where property is left in an isolated 
place. Note that there is no requirement that the actor gain 
anything for himself or for another, but only that he with- 
hold benefit from the person who is entitled to it. “Appro- 
priate” on the other hand describes cases in which the actor’s 
motive is personal gain or gain for another person not en- 
titled thereto. Again appropriation may be permanent or 
temporary. If the latter it must be for so extended a period 
or under such circumstances as to acquire a major portion 
of its economic value or benefit. Thus, A takes B’s Christmas 
tree and returns it on January 30. He is guilty of theft under 
this subsection even though when he took it he meant to re- 
turn it on January 30. 

Section 841 covers the crimes formerly known as larceny, 
larceny by bailee, larceny by trick, and embezzlement. It also 
covers any other activity that may appropriately be described 
in the terms there used. The ensuing sections cover other more 
specialized common-law crimes. But all constitute theft. 
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During the legislative history of this Code, an additional, 
apparently redundant, paragraph was added to § 841. This 
paragraph specifically covers the situation in which a person 
legally conies into possession of property and thereafter 
“fraudulently converts same to his own use.” Unfortunately, 
the words “fraudulently converts” are not defined, and it 
is unclear what burden of proof of fraud there might be, 
or what act might constitute conversion. These problems are 
not present in the first paragraph of § 841, which expressly 
covers such acts as embezzlement and conversion by a dis- 
honest bailee and which uses only terms which are defined in 
this Code. Resort to the second paragraph should, therefore, 
be unnecessary. 

Larceny is a misdemeanor if less than $100 worth of 
property is stolen, and a class E felony if $100 or more in 
property is stolen. The scheme of punishment focuses on theft 
as a business and seeks to make that business unprofitable by 
setting penalties solely with regard to the amount stolen. 
Valuation of property is covered by § 224. 

Finally, a word must be said about denominating all 
serious misappropriation of property theft. In doing so this 
Code follows the modern penal law revisions in other states, 35 
and it avoids the possibility that guilty people will escape 
punishment on the old technical grounds. All of these crimes 
are equally serious, and are closely related enough to be treated 
as different types of the same criminal activity. Accordingly, 
theft is defined to include all acts described in §§ 842-46, and 
it is appropriate to indict the defendant under § 841. 

§842. Theft; lost or mislaid property; mistaken delivery. 

A person commits theft when, with the intent prescribed 
in section 841 of this Criminal Code, he exercises control over 
property of another person which he knows to have been lost 


35. See III. Ann. Stat. §§ 16-1 — 16-4 (Smith-Hurd 1964); Minn. 
Stat. Ann. § 609.52; N.Y. Pen. Law §§ 155.00-.45; Wis. Stat. § 943.20 
(1963). 
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or mislaid, or to have been delivered under a mistake as to the 
identity of the recipient or the nature or value of the property, 
without taking reasonable measures to return the property to 
its owner. 


CROSS-REFERENCES 

defenses § 847 
definitions § 857 
indictment and proof § 855 
no defense § 856 
proof of knowledge § 307 
theft § 841 


COMMENTARY ON § 842 
Former Delaware Law 

At common law there was no larceny when an honest 
finder of goods which were lost retained them, because under 
circumstances when goods were found, seemingly abandoned, 
the finder normally did not have the requisite intention wholly 
to deprive the owner of his goods. There could be larceny of 
lost goods, however, if the finder had the requisite intention 
to deprive the rightful owner of them completely. 36 These 
rules applied in Delaware, 37 and larceny by finder would con- 
stitute grand larceny 38 or petit larceny 39 depending on the 
value of the goods taken. 

The Code Provision 

Section 842 substantially restates the former Delaware 
law as to larceny by finder. In addition it adds a crime which 
is not discussed in the Delaware cases, but which would prob- 
ably have been punishable by virtue of the former § 105: 
larceny as the result of a mistake. That crime is committed 
when, for example, a bank teller delivers to a customer an 
amount greater than the value of the check the customer is 
cashing, and the customer well knows he is not entitled to 


36. Kenny, Outlines of Criminal Law § 253 (19th ed. 1966). 

37. State v. Dredden, 6 Penn. (22 Del.) 446, 73 Atl. 1042 (1907). 

38. 11 Del. Code § 631 (Repealed). 

39. 11 Del. Code § 632 (Repealed). 
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the extra money. In each case, the accused must know that 
the property was lost or was delivered by mistake. He must 
exercise control over the property involved. Thus, in the case 
of lost property, it is not enough that the actor knows the 
location of lost property, but does nothing to take possession 
of it or otherwise exclude others from using it. He must 
have an intent to deprive the owner of the property or to 
appropriate it to himself in the manner specified in § 841. The 
accused is absolved from criminal liability if he takes “rea- 
sonable measures” to return the property to its owner. The 
reasonableness of the measures taken is a jury question, with 
the decision turning on the circumstances in each case. 

§843. Theft; false pretense. 

A person commits theft when, with the intent prescribed 
in section 841 of this Criminal Code, he obtains property of 
another person by intentionally creating or reinforcing a false 
impression as to a present or past fact, or by preventing the 
other person from acquiring information which would ad- 
versely affect his judgment of a transaction. 

CROSS-REFERENCES 

defenses § 847 
definitions § 857 
indictment and proof § 855 
intentionally § 231(1) 
no defense § 856 
proof of knowledge § 307 
theft § 841 


COMMENTARY ON § 843 
Former Delaware Law 

At common law a distinction was made between larceny 
by trick and obtaining by false pretenses. When the owner of 
goods intended only to pass possession thereof and the defen- 
dant secured possession by a fraudulent misrepresentation to 
the owner, the crime was larceny by trick. 40 When the owner 


40. Kenny, Outlines of Criminal Law § 234 (19th ed. 1966). 
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of goods intended to pass full ownership rights in the goods 
as a result of a fraudulent misrepresentation by the defen- 
dant, the offense could not be larceny because larceny was 
viewed only as an interference with possession . 41 After a long 
period in which a defendant in such circumstances was guilty 
of no crime, the crime of obtaining by false pretenses was 
developed to cover these circumstances . 42 

Delaware case law included larceny by trick which oc- 
curred when the wrongful taking was brought about by rea- 
son of some deception on the part of the taker whereby he 
got possession of the goods . 43 Obtaining by false pretenses 
was also a crime under the former Delaware Code. The Code 
provided : 

Whoever, by any false pretense, obtains from any 
other person any chattel, money or thing the subject of 
larceny, or any valuable thing, or any right or privilege, 
with intent to cheat or defraud any person of the same, 
shall be fined or imprisoned, or both, as the court deems 
proper under the circumstances . . . . 44 

This section further provided that a person tried for obtain- 
ing by false pretenses could not later be prosecuted for lar- 
ceny on the same facts. “A false pretense has been defined to 
be such a fraudulent representation of fact, past or existing, 
by a person who knows it to be untrue as is adopted to induce 
the person to whom it is made to part with something of 
value.” 45 A promise, though fraudulently made, with no in- 
tention of fulfilling it, was not a false pretense under former 
Delaware law . 46 The intent to cheat and defraud was an es- 


41. Id. § 227. 

42. Id. §§ 338-53. 

43. State v. Fitzsimmons, 7 Boyce (30 Del.) 152, 104 Atl. 838 
(1918). 

44. 11 Del. Code § 554 (Repealed). 

45. State v. Briscoe, 6 Penn. (22 Del.) 401, 405, 67 Atl. 154, 156 
(1907); State v. Lynn, 3 Penn. (19 Del.) 316, 331, 51 Atl. 878, 882 (1901). 

46. State v. Pierson, 8 Terry (47 Del.) 397, 91 A.2d 541 (Super. Ct. 
1952). 
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sential element of the crime of obtaining by false pretenses . 47 
The false pretense must be calculated to deceive . 48 It was es- 
sential that the defendant knew, at the time he made it, that 
the pretense was false . 49 

The Code Provision 

Section 843 restates the former Delaware law of obtain- 
ing by false pretenses. In order for guilt to be adjudicated 
under this section, the accused must not only have the inten- 
tion to deprive or appropriate specified in § 841 but also 
must intend to create or reinforce the victim’s false im- 
pression. A false impression may be created even by stating 
facts which are literally true, but are not the whole truth. 
If the victim is already misinformed, the accused will be 
guilty under this section if he actively “reinforces” that mis- 
information. It is not enough that he simply fails to correct 
the victim’s mistaken impressions. Moreover, it is clear that 
the actor must know that the impression he is creating is 
false; as the subsection is worded, he must not only intend 
that the impression be created but also that it be false. If 
he believes the impression to be true, he would have a de- 
fense . 50 The actor is also guilty under this subsection if he 
actively prevents his victim from acquiring information which 
would adversely affect his judgment of the transaction, as 
where he prevents a buyer from thoroughly examining some- 
thing he is about to buy, providing that he has the prescribed 
unlawful purpose. 

§844. Theft; false promise. 

A person commits theft when, with the intent prescribed 
in section 841 of this Criminal Code, he obtains property of 


47. State v. Holden, 2 Boyce (25 Del.) 429, 433, 79 Atl. 215, 217 

(1911); State v. Briscoe, supra note 45, at 406, 67 Atl. at 156. 

48. State v. Holden, supra note 47. 

49. State v. Hartnett, 7 Penn. (23 Del.) 204, 209, 74 Atl. 82, 83 

(1909). 

50. See § 252, providing that a prescribed culpability requirement 
applies to all material elements of an offense. 
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another person by means of a representation, express or im- 
plied, that he or a third person will in the future engage in 
particular conduct, and when he does not intend to engage in 
such conduct or, as the case may be, does not believe the third 
persons intends to engage in such conduct. The accused’s in- 
tention or belief that a promise would not be performed may 
not be established by or inferred from the fact alone that the 
promise was not performed. 

CROSS-REFERENCES 

defenses § 847 

definitions § 857 

indictment and proof § 855 

intention § 231(1) 

no defense § 856 

proof of intention, belief § 307 

theft § 841 


COMMENTARY ON § 844 

Former Delaware Law 

Under the former law there was no criminal liability 
for making a false promise. It was expressly held that the 
crime of obtaining by false pretenses did not include a false 
promise. The misrepresentation must be as to a past or ex- 
isting fact, not as to an intention to do something in the fu- 
ture, before there can be liability for obtaining by false pre- 
tenses. 51 The justification usually advanced for this curious 
limitation was that the criminal law should not be used as a 
means of endorsing private contractual rights. There are two 
answers to this point. First, it is already used to enforce 
private contractual rights if only the misrepresentation be 
made concerning the present or past fact, and it seems im- 
possible to make a logical distinction between a man's pres- 
ent intention and any other present fact. Second, in any event, 
it is not the normal contract situation which is being covered, 


51. State v. Pierson, 8 Terry (47 Del.) 397, 402, 91 A.2d 541, 543 
(Super. Ct. 1952); accord , State v. Nichols, 1 Houst. Del. Crim. Rep. 
114 (1862). 
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but rather it is the situation in which one contracting party 
has an intention, which must be proved beyond a reasonable 
doubt, not to perform a promise at the time it is made. 

The Code Provision 

Section 844 adds a new dimension to former Delaware 
law. It makes a man guilty of theft when he obtains property 
by an intentionally made false promise. He must have, at the 
time he obtains the property, intention to deprive the owner 
thereof, or to appropriate it for his own use. Criminal penal- 
ties are appropriate when at the time of a promise the promi- 
sor knows that he will not fulfill the promise and when he 
obtains valuable consideration as a result of making the prom- 
ise. The law which does not allot such punishment is inade- 
quate to control a major type of modern criminal activity. 
It would, however, be unjust to permit proof of fraudulent 
intent to be made simply by showing that the promise was not, 
in fact, performed. The section expressly makes such proof 
inadequate. On the other hand, proof that the defendant en- 
gaged in a course of activity including false promises to nu- 
merous people would be sufficient. The actor must falsely rep- 
resent that he or a third person will engage in particular con- 
duct. Mere “puffing” by way of advertising would not nor- 
mally lead to criminal liability simply because the actor has 
no intention that his hearer will accept his words at face 
value. 

§845. Theft of services. 

A person commits theft when, with the intent specified in 
section 841 of this Criminal Code he obtains services which he 
knows are available only for compensation by deception, threat, 
false token, false representation or statement or by installing, 
rearranging or tampering with any facility or equipment or 
by any other trick, contrivance or any other device to avoid 
payment for the services. 

In any prosecution for theft involving theft of services 
the accused’s intention not to pay for the services may not be 
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established by or inferred from the fact alone that he did not 
pay for them. 

CROSS-REFERENCES 

defenses § 847 
definitions § 857 
indictment and proof § 855 
intention § 231(1) 
no defense § 856 
proof of knowledge § 307 
theft § 841 


COMMENTARY ON § 845 
Former Delaware Law 

At common law there could be no theft of services. It 
was essential that the thing taken be tangible. 52 There was no 
specific law in Delaware on this point, but it seems clear from 
the wording of the larceny statutes that only the taking of 
tangible property was included. Certain specific thefts of ser- 
vices were criminal in Delaware. Absconding without paying 
a hotel bill was punishable by imprisonment of 30 days and 
a $25.00 fine. 53 Riding on a railroad without payment of fare 
carried a $5.00 fine. 54 Except for these specific instances, Del- 
aware law did not penalize theft of services. 

The Code Provision 

Section 845 makes theft of services criminal in Delaware. 
A person is guilty of theft when he obtains services intending 
to deprive the owner of them or to appropriate them for his 
own use without the compensation which he knows must be 
paid. For example, unauthorized appropriation of telephone 
services would be theft under this section. The State must 
prove that he obtained the services by some deception, trick, 
contrivance, device, threat, or false token or by installing, re- 
arranging or tampering with any facility or equipment. Some 


52. Kenny, Outlines of Criminal Law § 259 (19th ed. 1966). 

53. 11 Del. Code § 602 (Repealed). 

54. 11 Del. Code § 772 (Repealed). 
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kinds of theft of services would also amount to theft by false 
promise under this Criminal Code. Theft of services is enacted 
as a crime because of the increasing importance and value of 
services in our economy. Other modern criminal code revi- 
sions have also enacted this crime. 66 

§846. Extortion. 

A person commits extortion when, with the intent pre- 
scribed in section 841 of this Criminal Code, he compels or 
induces another person to deliver property to himself or to a 
third person by means of instilling in him a fear that, if the 
property is not so delivered, the defendant or another will: 

(1) Cause physical injury to anyone; or 

(2) Cause damage to property; or 

(3) Engage in other conduct constituting a crime; or 

(4) Accuse anyone of a crime or cause criminal charges 
to be instituted against him; or 

(5) Expose a secret or publicize an asserted fact, whether 
true or false, tending to subject anyone to hatred, contempt, 
or ridicule; or 

(6) Falsely testify or provide information or withhold 
testimony or information with respect to another’s legal claim 
or defense; or 

(7) Use or abuse his position as a public servant by per- 
forming some act within or related to his official duties, or by 
failing or refusing to perform an official duty, in such manner 
as to affect some person adversely; or 

(8) Perform any other act which is calculated to harm 
another person materially with respect to his health, safety, 


55. III. Ann. Stat. ch. 38, § 16-3 (1961) ; Wis. Stat. §§ 943.21-22 
(1963). 


279 


§ 846 


Delaware Criminal Code 


business, calling, career, financial condition, reputation, or per- 
sonal relationships. 

Extortion is a class D felony. 

CROSS-REFERENCES 

defenses § 847 
definitions § 857 
indictment and proof § 865 
intention § 231(1) 
no defense § 856 


COMMENTARY ON § 846 

Former Delaware Law 

Extortion was a misdemeanor at common law. The only 
threats which constituted extortion were such threats as 
common firmness was not capable of resisting. 56 Former Del- 
aware law had several misdemeanor crimes which involved 
extortion. Blackmail and threatening letters were punished 
by three years imprisonment and $1,000 fine. 57 Written and 
oral threats for purpose of extortion were punished by five 
years imprisonment and $5,000 fine. 58 The threats included 
were “to accuse any person of a crime, or to do any injury to 
any person or property, or to publish or connive at publishing 
any libel, or to make or cause to be made any slanderous 
statement, or to expose any deformity of person, or to impute 
to any person any disagreeable act or conduct.” 59 The object 
of extortion could be money, or any property or thing of value. 
It was not necessary that the extortion actually result in 
success or that the defendant gain from it. “The offense pro- 
vided for in the statute is complete when the threatening 
statement or communication is made, or is caused to be made 
to another person with the intent to extort or wrongfully gain 
money or other property.” 60 Finally, any receipt of value for 

56. 2 Russell, Crime 867 (Turner ed. 1964). 

57. 11 Del. Code § 502 (Repealed). 

58. 11 Del. Code § 503 (Repealed). 

59. Ibid . 

60. Bove v. State, 3 W.W. Harr. (33 Del.) 229, 231, 134 Atl. 630 
(1926). 
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a promise to drop a criminal charge was also a misdemeanor 
punishable by three years imprisonment and $1,000 fine. 61 

The Code Provision 

Section 846 covers in much greater detail than former 
Delaware law the crime of extortion. The kinds of extortionate 
activity which in fact go on are far more numerous than for- 
mer Delaware law would indicate. Extortion is treated in § 
846 similarly to the crime of coercion defined in § 791. Ex- 
tortion does not require an express threat. It is sufficient that 
the actor demand money or other property by means of in- 
stilling in his victim fear that if the property is not delivered, 
certain specified unpleasant results will follow. Subsection ( 1 ) 
covers a threat to injure anyone. The common law limited 
the relationships within which the victim must stand to the 
person threatened with harm. The better approach is to leave 
to the jury the question whether it is reasonable to believe 
that the actor would have been coerced by the threat alleged. 
Other types of harm are listed covering a wide range of human 
activities, some of which are lawful. Even in the case of law- 
ful activity, it is appropriate to impose criminal sanctions 
when the actor’s intention is to deprive another person of his 
property or to appropriate it. Thus, a policeman would com- 
mit extortion by threatening to make a lawful arrest unless 
the victim pays him a sum of money. Subsection (8) covers, 
among other things, a threat to expose trade secrets or to 
call in a loan. 

§847. Theft, extortion; defenses. 

(1) In any prosecution for theft or extortion it is an af- 
firmative defense that the property was appropriated by the 
actor under a claim of right, made in good faith, to do sub- 
stantially what he did in the manner in which it was done. 

(2) In any prosecution for extortion where the facts are 
as described in subsection 846 (4) of this Criminal Code, it is 
an affirmative defense that the accused believed the threatened 


61. 11 Del. Code § 604 (Repealed). 
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criminal charge to be true and that his sole purpose was to 
compel or induce the victim to take reasonable action to make 
good the wrong which was the subject of the threatened 
charge. 


CROSS-REFERENCES 

extortion § 846 

proof of affirmative defenses § 304 
proof of belief § 307 
theft § 841 


COMMENTARY ON § 847 

Subsection (1) gives as an affirmative defense the tradi- 
tional claim of right made in good faith. This is somewhat 
broader than the defense of consent given in the general part 
of this Criminal Code. 62 It also seems wise to be more explicit 
about the nature of the claim of right than most common-law 
jury instructions have been. In order to be free from liability, 
the actor should be able to claim that he believed he had a 
right to do substantially what he did in the manner in which 
it was done. 

Subsection (2) expressly removes from criminality an 
otherwise extortionate threat made by a person seeking to 
compel, by threatening a criminal charge, reasonable action 
to make good the wrong which was the subject of the threat- 
ened criminal charge. For example, it seems fundamentally 
wrong to charge a man with extortion for attempting to re- 
cover his property from a thief or an embezzler in this way. 63 
Giving this defense does not, of course, suggest that the un- 
derlying conduct, which was the subject of the threatened 
criminal charge, is relieved from penal consequences. It also 
does not suggest that there might not be some penalties im- 
posed in some cases for failure to report a theft to the police, 
though legislation of this sort is disfavored by most writers 


62. See § 451. 

63. A similar defense is available to coercion. See Commentary on 
§ 792. 
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on penal law reform. The only point is that he ought not in 
addition to be charged with extortion when he is simply try- 
ing to recover his own. 

§848. Misapplication of property. 

A person is guilty of misapplication of property when, 
knowingly possessing personal property of another pursuant 
to an agreement that it will be returned to the owner at a 
future time, he sells, loans, leases, pledges, pawns, or other- 
wise encumbers the property without the consent of the owner 
thereof in such a manner as to create a risk that the owner 
will be unable to recover it or will suffer pecuniary loss. 

Misapplication of property is a class A misdemeanor, un- 
less the value of the property is $100 or more, in which case 
it is a class E felony. 

CROSS-REFERENCES 

consent § 451 
definitions § 857 
knowingly § 231(2) 


COMMENTARY ON § 848 

For a discussion of the former Delaware law on theft, 
which includes embezzlement, see Commentary on § 841. 

Section 848 provides penalties similar to those available 
for theft for an offense to be known as misapplication of 
property. Here the State need not prove the defendant’s in- 
tention to deprive or appropriate as required by § 841. The 
gist of misapplication of property is that the defendant has 
taken an impermissible risk with another person’s property. 
He must know that the property belongs to another person 
and that he is subject to an agreement to return it to the 
owner at a future time. He must thereafter make some dis- 
position of the property or place some encumbrance on it 
without the consent of the owner in such a manner as to 
create a risk that the owner will be unable to recover it or will 
suffer pecuniary loss. Misapplication of property, is a class 
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A misdemeanor unless its value is $100 or more, in which case 
it is a class E felony. 

§850. Possession of or dealing in a device for unlawfully 
taking telecommunication services. 

A person is guilty of possession of or dealing in a device 
for unlawfully taking telecommunication services when he 
makes, possesses, sells, advertises for sale, transfers or gives 
any instrument, apparatus or device designed, adapted or 
which can be used : 

(1) For the commission of an unlawful taking of telecom- 
munication service; or 

(2) To conceal from any supplier of telecommunication 
service or from any lawful authority the existence or place of 
origin or destination of any telecommunication, under circum- 
stances evincing an intent to use or knowledge that some other 
person intends to use the same in the commission of an offense 
of such character. 

Possession of or dealing in a device for unlawfully taking 
telecommunication services is a class A misdemeanor. 

COMMENTARY ON § 850 

This section establishes class A misdemeanor penalties 
for possession of or dealing in devices capable of unlawfully 
taking any telecommunication service or concealing from a 
supplier of such service the existence or place of origin or 
destination of any telecommunication. The activity proscribed 
must be intentional, knowing or reckless as provided by § 251. 

§851. Receiving stolen property. 

A person is guilty of receiving stolen property if he in- 
tentionally receives, retains, or disposes of property of another 
person with intent to deprive the owner of it or to appropriate 
it, knowing that it has been acquired under circumstances 
amounting to theft, or believing that it has been so acquired. 
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Receiving stolen property is a class A misdemeanor un- 
less the value of the property received, retained, or disposed 
of is $100 or more, or unless the receiver has twice before 
been convicted of receiving stolen property, in which case it 
is a class E felony. 


CROSS-REFERENCES 

definitions § 857 

intentionally § 231(1) 

knowing § 231(2) 

proof of knowledge, belief § 307 

theft § 841 

valuation of property § 224 

COMMENTARY ON § 851 
Former Delaware Law 

At common law, receiving stolen property was a misde- 
meanor. 64 The offense was defined as receiving stolen goods, 
knowing them to be stolen. The early English courts also held 
that an intent to deprive the owner of the goods was neces- 
sary at the time of the receiving. Therefore, a person receiv- 
ing stolen goods, not knowing them to be stolen, or with an 
intention to return them to their proper owner, was not guilty 
of the crime. An interesting question was raised as to whether 
a person could be guilty of receiving if the goods were not 
actually stolen, even though he believed them to be stolen. It 
was uniformly held that no crime had been committed under 
such circumstances. 66 

The Delaware Code penalized receiving in two sections. 
For receiving property valued at $100 or more, the punishment 
was imprisonment up to three years. 66 If the property was 
valued at less than $100, the penalty was a fine of $500 and 
imprisonment up to one year. 67 The defendant must receive 
goods which could be the subject of larceny and which were 

64. Kenny, Outlines op Criminal Law § 357 (19th ed. 1966) ; 2 
Russell, Crime 1138 (Turner ed. 1964) . 

65. Kenny, op. cit. supra note 64, §§ 358-61. 

66. 11 Del. Code § 791 (Repealed). 

67. 11 Del. Code § 792 (Repealed). 
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actually stolen and were known to him to be stolen . 68 Receiv- 
ing was a separate and distinct offense from the crime by 
which the property was originally stolen . 69 A requirement in 
some of the earlier cases that there be an intention to de- 
prive the true owner of the property was expressly rejected . 70 
It was sufficient to prove that the owner knew the goods were 
stolen. It seems unlikely, however, that receipt of stolen goods 
for the sole purpose of restoring them to their rightful owner 
would constitute a crime. 

The Code Provision 

Section 851 makes receiving stolen property an offense 
upon proof that the defendant received, retained or disposed 
of property of another person, intending to deprive the owner 
of it or to appropriate it. The State must prove that the de- 
fendant knew that the property had been acquired under cir- 
cumstances amounting to theft or at least that he believed 
the property had been so acquired. It should be noted that 
under § 856(3) it is expressly made impossible to convict a 
defendant of both theft and receiving stolen property with 
regard to property appropriated in the same transaction or 
series of transactions. Receiving is made a class A misde- 
meanor when the value of the property received is less than 
$100. If the value is $100 or more, or if the receiver has 
twice before been convicted of receiving stolen property, the 
crime becomes a class E felony. This punishment is identical 
to that provided for theft in § 841. 


§852. Receiving stolen property; presumption of knowl- 
edge. 

Knowledge that property has been acquired under cir- 
cumstances amounting to theft may be presumed in the case 


68. State v. Bean, 10 Terry (49 Del.) 247, 249, 113 A.2d 875, 876 
(Super. Ct. 1955); State v. Frankel, 1 W.W. Harr. (31 Del.) 372, 375, 
114 Atl. 608, 609 (1919). 

69. State v. Frankel, supra note 68. 

70. State v. Bean, supra note 68. 
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of a person who is a dealer in property of the sort received 
and acquires it for a consideration which he knows is sub- 
stantially below its reasonable value. 

CROSS-REFERENCES 

effect of presumptions § 306 
knowingly § 231(2) 
proof of knowledge § 307 


COMMENTARY ON § 852 

Section 852 provides for a presumption of knowledge that 
property has been acquired under circumstances amounting 
to theft in the case of a dealer in property of the sort re- 
ceived who acquires property for a consideration which he 
knows is substantially below its reasonable value. Some such 
presumption was probably available under the common law. 71 
The presumption may, of course be rebutted according to the 
general rule of § 306 by producing evidence which suggests 
a reasonable doubt of the accused’s guilt. The word “dealer” 
is defined in § 857 to mean a person in the business of buying, 
selling, or lending on the security of goods. The presumption 
is confined to dealers who should be well informed about the 
reasonable price of particular goods. 


§853. Unauthorized use of a vehicle. 

A person is guilty of unauthorized use of a vehicle when : 

(1) Knowing that he does not have the consent of the 
owner he takes, operates, exercises control over, rides in, or 
otherwise uses a vehicle. 

(2) Having custody of a vehicle pursuant to an agree- 
ment between himself or another and the owner thereof where- 
by he or another is to perform for compensation a specific ser- 
vice for the owner involving the maintenance, repair, or use 
of the vehicle, he intentionally uses or operates it, without the 


71. State v. Weiss, 7 Boyce (30 Del.) 552, 108 Atl. 646 (1918). 
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consent of the owner, for his own purposes in a manner con- 
stituting a gross deviation from the agreed purpose; or 

(3) Having custody of a vehicle pursuant to an agreement 
with its owner whereby it is to be returned to the owner at a 
specified time, he intentionally retains or withholds possession 
thereof, without the consent of the owner, for so lengthy a 
period beyond the specified time as to render the retention or 
possession a gross deviation from the agreement. 

Unauthorized use of a vehicle is a class A misdemeanor. 

CROSS-REFERENCES 

definitions § 857 
intentionally § 231(1) 
knowingly § 231(2) 


COMMENTARY ON § 853 
Former Delaware Law 

It was a misdemeanor under the former Delaware Code 
to drive a vehicle “without the consent of the owner thereof, 
and with intent temporarily to deprive the owner of his pos- 
session of such vehicle, but without intent to steal the ve- 
hicle.” 72 A motor vehicle could also, of course, be the subject 
of the crime of larceny. 

The Code Provision 

Section 853 describes conduct which does not amount to 
theft because there is no intent to deprive the owner of the 
vehicle or to appropriate it. Subsection (1) covers the usual 
case of joy riding in or driving a car which does not belong 
to the defendant and which he may not have originally taken. 
Consent will, of course, be a complete defense under § 451. 
The State must prove that the defendant knew that he did 
not have the consent of the owner to use or ride in the vehicle. 

Subsection (2) covers a case in which the owner of a 
car leaves it at a garage to have service performed and the 


72. Del. Code § 6702. This section has not been expressly repealed. 
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garage attendant uses it on his own private business. The 
State must prove that the use was a gross deviation from 
the agreed purpose for which the vehicle was given to the 
defendant. That purpose must involve the maintenance, re- 
pair, or use of the vehicle, and the defendant must inten- 
tionally use or operate it without the owner’s consent. 

Subsection (3) concerns the case of withholding a car 
which was delivered to the accused pursuant to an agreement 
to return it to the owner at a specified time. The State must 
prove that the owner’s consent was not given for any pro- 
longed retention and that the defendant withheld the vehicle 
for so long a period as to render his possession a gross devia- 
tion from the agreement. The question of whether a particu- 
lar withholding is a gross deviation is of course for the jury. 

§855. Theft; indictment and proof. 

(1) Every prosecution for theft shall be based upon sec- 
tion 841 of this Criminal Code. 

(2) The defendant may be found guilty of theft if his 
conduct falls within any of the sections defining theft. Proof 
of any conduct constituting theft is sufficient to support an 
indictment or information charging theft, provided that the 
conduct proved is sufficiently related to the conduct charged 
that the accused is not unfairly surprised by the case he must 
meet. 


COMMENTARY ON § 855 

This is in many ways the keystone of any reform of the 
law of theft. The old distinctions must be thoroughly repressed 
or they will continue to give difficulty to courts and lawyers. 
Section 855 greatly liberalizes indictment procedure in the area 
of theft. Every prosecution for theft is to be based on § 841. 
There is no need to specify any additional section under which 
the State may be proceeding. The only standard is the safe- 
guard against unfair surprise on the part of the accused. Thus 
the conduct proved must be sufficiently related to the conduct 


289 



§ 856 


Delaware Criminal Code 


charged that the accused is not hampered in maintaining his 
defense. This procedure is not unfair to the defendant because 
no matter what his conduct might formerly have been called, 
it is now denominated theft, and is subject to uniform punish- 
ment. 


§856. Theft and receiving stolen property; no defense; 
limitation on conviction. 

(1) In any prosecution for theft it is no defense that the 
accused is in fact guilty of receiving stolen property. He may 
be convicted of the crime which he has in fact committed. 

(2) In any prosecution for receiving stolen property it is 
no defense that the accused is in fact guilty of theft. He may 
be convicted of the crime which he has in fact committed. 

(3) A person may not be convicted of both theft and re- 
ceiving stolen property with regard to property appropriated 
in the same transaction or series of transactions. He may be 
charged with the crime he seems most likely to have com- 
mitted and may be convicted as provided in subsections (1) and 
(2) of this section. 


CROSS-REFERENCES 

construction of provisions allowing no defense § 308 
receiving stolen property § 851 
theft § 841 


COMMENTARY ON § 856 

Section 856 expressly removes any possibility of defend- 
ing against theft on the ground that the conduct constituted 
receiving, or vice versa. On the contrary, it permits convic- 
tion of the one crime upon indictment for the other, subject of 
course to the overriding constitutional standard prohibiting 
unfair surprise of the accused. Without such a section strange 
results might occur. One example is a Connecticut case in 
which the defendants were charged with receiving. The evi- 
dence at trial indicated that they were found in possession of 
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recently stolen property which they could not explain. The 
Court held that they might have been convicted of larceny on 
these facts but that it was impermissible to convict them of 
larceny because they had been charged with receiving. 73 Such a 
defense is not meritorious. A defendant who is charged with 
theft is sufficiently put on notice that his conduct with regard 
to property not his own is to be brought into question to court. 

Subsection (3) prohibits conviction for both theft and re- 
ceiving with regard to property appropriated in the same 
transaction or series of transactions. This is strictly a formal 
point. It would be wrong to cumulate punishments by con- 
victing a man for both theft and receiving with regard to the 
same transaction since the interest violated is the same and 
the punishment for both crimes is identical. No new wrong is 
added by the fact that a man is both thief and receiver of the 
same goods, if that is in fact a practical possibility. 

§857. Theft and related offenses; definitions. 

For purposes of sections 841-856: 

(1) “Deprive” means to withhold property of another 
person permanently or for so extended a period or under such 
circumstances as to withhold a major portion of its economic 
value or benefit, or with intent to restore it only upon payment 
of a reward or other compensation; or to dispose of property of 
another person so as to make it unlikely that the owner will 
recover it. 

(2) “Appropriate” means to exercise control, or to aid a 
third person to exercise control, over property of another per- 
son permanently or for so extended a period or under such cir- 
cumstances as to acquire a major portion of its economic value 
or benefit ; or to dispose of property for the benefit of the actor 
or a third person. 

(3) “Obtain” means to bring about or receive a transfer 
or purported transfer of any interest in property, whether to 
the defendant or to another person. 

73. State v. Palkimas, 153 Conn. 555, 219 A.2d 220 (Sup. Ct. 1966). 
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(4) “Property” means anything of value except land, and 
includes things growing on, affixed to, or found in land such as 
topsoil, sand, minerals, gravel, and the like, documents al- 
though the rights represented thereby have no physical loca- 
tion, contract rights, choses in action and other interests in or 
claims to admission or transportation tickets, captured or do- 
mestic animals, food, drink, and electric or other power. 

(5) “Property of another person” includes property in 
which any person other than the defendant has an interest 
which the defendant is not privileged to infringe, regardless 
of the fact that the defendant also has an interest in the prop- 
erty and regardless of the fact that the other person might be 
precluded from civil recovery because the property was used 
in an unlawful transaction or was subject to forfeiture as 
contraband. Property in possession of the actor shall not be 
deemed property of another who has only a security interest 
therein, even if legal title is in the creditor pursuant to a con- 
ditional sales contract or other security agreement. 

(6) “Dealer” means a person in the business of buying, 
selling, or lending on the security of goods. 

(7) “Owner” means a person who has an interest in prop- 
erty which the defendant is not privileged to infringe, as 
described in subsection (5) above. 

(8) “Services” include labor, professional service, trans- 
portation, telephone, gas, electricity, or other public service, 
accommodation in hotels, restaurants, or elsewhere, admission 
to exhibitions, and use of vehicles or other movable property. 

CROSS-REFERENCES 
general definition section § 222 
principles of definitions § 221 

COMMENTARY ON § 857 

The definitions are largely self-explanatory. Note that in 
subsections (1) and (2) the definition covers both permanent 
and temporary misappropriation of property. In each case, 
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if temporary misappropriation is alleged, the State must 
prove that the property was withheld for so extended a period 
or under such circumstances as to withhold a major portion 
of its economic value or benefit. The definition of property in 
subsection (4) is very broad. The old limitations on the kind 
of property that could be the subject of larceny are inten- 
tionally discarded. Anything of value except land may now be 
the subject of the new crime, theft. Subsection (5) makes it 
clear that a person can be guilty of theft even if he takes his 
own property, provided that another person has a prior in- 
terest in that property. 


Subpart E 

Forgery and Related Offenses 

§861. Forgery. 

(1) A person is guilty of forgery when, intending to de- 
fraud, deceive, or injure another person, or knowing that he is 
facilitating a fraud or injury to be perpetrated by anyone, he : 

(a) Alters any written instrument of another person 
without his authority; or 

(b) Makes, completes, executes, authenticates, issues, 
or transfers any written instrument which purports to 
be the act of another person, whether real or fictitious, 
who did not authorize that act, or to have been executed 
at a time or place or in a numbered sequence other than 
was in fact the case, or to be a copy of an original when 
no original existed. 

(c) Possesses a written instrument, knowing that it 
was made, completed, or altered under circumstances con- 
stituting forgery. 

(2) Forgery is classified and punished as follows: 

(a) Forgery is forgery in the first degree if the writ- 
ten instrument is or purports to be: 

(i) Part of an issue of money, stamps, securities, 
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or other valuable instruments issued by a government 
or a governmental instrumentality; or 

(ii) Part of an issue of stock, bonds, or other 
instruments representing interests in or claims 
against a corporation, business enterprise, or other 
organization or its property. 

Forgery in the first degree is a class D felony. 

(b) Forgery is forgery in the second degree if the 
written instrument is or purports to be: 

(i) A deed, will, codicil, contract, release, assign- 
ment, commercial instrument, check, or other instru- 
ment which does or may evidence, create, transfer, 
terminate, or otherwise affect a legal right, interest, 
obligation, or status; or 

(ii) A public record, or an instrument filed or 
required to be filed in or with a public office or public 
servant; or 

(iii) A written instrument officially issued or 
created by a public office, public servant, or govern- 
mental instrumentality; or 

(iv) Part of an issue of tokens, tickets, public 
transportation transfers, certificates, or other articles 
manufactured and designed for use as symbols of 
value usable in place of money for the purchase of 
property or services; or 

(v) A prescription of a duly licensed physician 
or other person authorized to issue the same for any 
drug or any instrument or device which a prescrip- 
tion is required by law. 

Forgery in the second degree is a class E felony. 

(c) All other forgery is forgery in the third degree, 
a class A misdemeanor. 

CROSS-REFERENCES 

intending § 231(1) 
knowing § 231(2) 
written instrument § 863 
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COMMENTARY ON § 861 
Former Delaware Law 

Forgery was defined by statute. Forgery of bank bills, 
notes, and other statements was a felony and required an in- 
tent to defraud plus an act of false alteration or counterfeit- 
ing. Also included in this section was the use or attempted use 
of such bills, notes, or instruments. In addition to the above 
intent, knowledge that the instruments were altered or coun- 
terfeited was required. The section provided a three-year im- 
prisonment and a fine of $500 to $2,000. 1 

Another section covered other written instruments and 
included falsification of a signature. Generally covered were 
such things as checks, promissory notes, wills, deeds, assign- 
ments and releases. Again, an intent to defraud was required, 
along with an active alteration or counterfeiting. If the de- 
fendant could not be proved to have altered a particular writ- 
ten instrument, its use or attempted use was criminal only 
when there was intent to defraud and knowledge of the 
spurious nature of the instrument. 2 The penalty for this of- 
fense was a $500 to $2,000 fine and five years imprisonment. 
There were also specialized sections dealing with counterfeit- 
ing and fraudulently using public seals 3 and forgery, counter- 
feiting, or alteration of public records. 4 The latter required 
an intent to defraud as well as an act which could include 
forging, counterfeiting, altering, defacing, embezzling, or de- 
stroying public records. The crime carried the penalty of a 
$4,000 fine and three months in solitary confinement. 

The Code Provision 

Section 861 requires an intent to defraud, deceive, or 
injure another person. The criminal act may be of three sorts : 
(1) alteration of another person’s written instruments, (2) 

1. 11 Del. Code § 541 (Repealed). 

2. 11 Del. Code § 543 (Repealed). Possession of a blank or un- 
finished note or bill with intent fraudulently to complete the same was 
a crime. 11 Del. Code § 542 (Repealed). 

3. 11 Del. Code § 544 (Repealed). 

4. 11 Del. Code § 545 (Repealed). 
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making or uttering a written instrument, purporting it to be 
what it in fact is not, either in respect to its signer, the time, 
place, or sequence of its execution, or its authenticity, and 
(3) possession of any forged instrument knowing it to be 
forged. Written instrument is broadly defined in § 863 to in- 
clude bank notes, accounts, and anything else which is a 
symbol or evidence of value, right, privilege, or identification. 
No actual injury or loss need result from any of the acts for 
the crime to be completed. Paragraph (1) (b) includes the 
use of the name of a fictitious person as well as that of a real 
one. Forgery is classified and punished depending on the na- 
ture of the written instrument forged. The most severe penal- 
ties are reserved for instruments which are or represent 
money or valuable securities. Forgery of these is a class D 
felony which allows a punishment greater than is now avail- 
able in Delaware. In the second rank are bills, deeds and var- 
ious commercial, business, and public instruments, transpor- 
tation and other tickets, and prescriptions. Forgery of these 
is treated as a class E felony. Other forgery is a class A mis- 
demeanor. 

§862. Possession of forgery devices. 

A person is guilty of possession of forgery devices when : 

(1) He makes or possesses with knowledge of its char- 
acter and intending to use it unlawfully any plate, die, or other 
device, apparatus, equipment, or article specifically designed 
for use in counterfeiting or otherwise forging written instru- 
ments ; or 

(2) He makes or possesses any device, apparatus, equip- 
ment, or article capable of or adaptable to use for purposes of 
forgery, intending to use it unlawfully. 

Possession of forgery devices is a class E felony. 

CROSS-REFERENCES 

forgery § 861 
intending § 231(1) 
knowing § 231(2) 
written instrument § 863 
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COMMENTARY ON § 862 
Former Delaware Law 

The former Delaware Code included a provision penalizing 
the making of any plate or other instrument for the purpose 
of counterfeiting or possessing any such plate or instrument. 
This crime was a felony punishable by a fine of $4,000, impris- 
onment for two years, and 39 lashes. 5 

The Code Provision 

This section covers two kinds of devices: (1) those specifi- 
cally designed for use in forgery, and (2) those adaptable for 
use in forgery. In each instance the State must prove that the 
actor made or possessed the device with intent to use it un- 
lawfully, and in the former case it also must prove that the 
defendant knew of the character of the device. A class E felony 
penalty is provided because the devices involved are generally 
used in the more sophisticated types of forgery yielding large 
and attractive profits to forgers. 

§863. Forgery and related offenses; definition. 

“Written instrument” means any instrument or article 
containing written or printed matter or the equivalent thereof, 
used for the purpose of reciting, embodying, conveying, or re- 
cording information, or constituting a symbol or evidence of 
value, right, privilege, or identification. 

CROSS-REFERENCES 
general definition section § 222 
principles of definitions § 221 

COMMENTARY ON § 863 

“Written instrument” is defined very broadly to cover all 
instruments which may be forged. It is sufficient that the in- 
strument contain written or printed matter used for the pur- 
pose of recording information or constituting a symbol or evi- 
dence of value, right, privilege or identification. 

5. 11 Del. Code § 542 (Repealed). 
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Subpart F 

Offenses Involving Falsification of Records 

§871. Falsifying business records. 

A person is guilty of falsifying business records when, 
with intent to defraud, he: 

(1) Makes or causes a false entry in the business records 
of an enterprise; or 

(2) Alters, erases, obliterates, deletes, removes, or de- 
stroys a true entry in the business records of an enterprise ; or 

(3) Omits to make a true entry in the business records of 
an enterprise in violation of a duty to do so which he knows to 
be imposed upon him by law or by the nature of his position ; or 

(4) Prevents the making of a true entry or causes the 
omission thereof in the business records of an enterprise. 

Falsifying business records is a class A misdemeanor. 

CROSS-REFERENCES 

intent § 231(1) 
knows § 231(2) 


COMMENTARY ON § 871 
Former Delaware Law 

The former Delaware Code contained a section which pro- 
hibited false written statements intended to benefit the maker 
or user of the statement by misrepresenting his financial con- 
dition or his ability to pay. Knowledge of the statement's fal- 
sity was a necessary element of the crime. A discretionary 
penalty was provided if property of $100 or more was to be ob- 
tained by means of the false financial statement. When prop- 


298 



Specific Offenses 


872 


erty of less than $100 was to be obtained, the penalty was a 
$500 fine and one year imprisonment. 1 

The Code Provision 

Section 871 has much wider coverage than the equivalent 
section in the former Delaware law. It penalizes any falsifica- 
tion of business records, either by false entry, by alteration, by 
failure to make a true entry, or by preventing the making of 
a true entry. There must be an intent to defraud underlying 
the falsification in each case. Falsifying business records is dis- 
tinguished from forgery by the absence of one essential ele- 
ment of forgery, deceit concerning the authenticity of the in- 
strument. Here there is only a falsification of an otherwise 
authentic instrument. The penalty provided is for a class A 
misdemeanor. There is no necessity that any property be ob- 
tained as a result of the fraud, although if property is ob- 
tained, the act would be covered by the theft provisions. 


§872. Falsifying business records; defense. 

In any prosecution for falsifying business records it is an 
affirmative defense that the defendant was a clerk, bookkeeper, 
or other employee who, without personal benefit, merely exe- 
cuted the orders of his employer or of a superior officer or em- 
ployee generally authorized to direct his activities. 

CROSS-REFERENCE 
proof of affirmative defenses § 304 


COMMENTARY ON § 872 

For a discussion of the present Delaware law, see Com- 
mentary on § 871. 

Section 872 provides a defense to the crime of falsifying 
business records when the falsification is by an employee who 
is merely following orders in falsifying the records and who 
receives no personal gain from the falsification. Under such 


1. 11 Del. Code § 556 (Repealed). 
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State, a political subdivision thereof, or another person, he of- 
fers or presents it to a public office or a public servant with the 
knowledge or belief that it will be filed with, registered or re- 
corded in, or otherwise become a part of the records of the pub- 
lic office or public servant. 

Offering a false instrument for filing is a class A misde- 
meanor. 

CROSS-REFERENCES 

intent § 231(1) 

knowingly § 231(2) 

proof of knowledge, belief § 307 

COMMENTARY ON § 877 

There was formerly no Delaware statute applying to the 
offense of offering a false instrument for filing. It is here made 
a class A misdemeanor. The State must prove that the defen- 
dant knew that the instrument contained a false statement or 
false information and that he intended to defraud the State, a 
political subdivision thereof, or another person. The instru- 
ment must be offered for filing to a public office or a public ser- 
vant with the knowledge or belief that it will become a part of 
the public records. There is no necessity to prove that anyone 
was actually defrauded as a result of filing the instrument. 

§878. Issuing a false certificate. 

A person is guilty of issuing a false certificate when, being 
a public servant authorized by law to make or issue official 
certificates or other official written instruments, and with in- 
tent to defraud, deceive, or injure another person, he issues 
such an instrument, or makes the same with intent that it be 
issued, knowing that it contains a false statement or false in- 
formation. 

Issuing a false certificate is a class E felony. 

CROSS-REFERENCES 

intentionally § 231(1) 
knowingly § 231(2) 
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COMMENTARY ON § 878 

The former Delaware law did not cover any offense such 
as issuing a false certificate. However, it is a sufficiently se- 
rious act to require class E felony punishment. The offense is 
committed by a public servant who is authorized by law to 
make or issue official certificates or other official written in- 
struments. The State must prove that the public servant in- 
tended to defraud, deceive, or injure another person and that 
he issued the instrument or made the instrument with the in- 
tent that it be issued, with knowledge that the instrument con- 
tained a false statement or false information. Among the acts 
that would be penalized by § 878 is that of a notary public who 
takes an acknowledgment without the proper oath if there is 
fraudulent intent. Issuing a false certificate is more heavily 
penalized than the crime of offering a false instrument for 
filing because a public servant is the defendant, and a higher 
standard of conduct must be imposed upon public servants 
than upon private persons. 


Subpart G 

Bribery Not Involving Public Servants 

§881. Bribing. 

A person is guilty of bribing when : 

(1) He offers, confers, or agrees to confer any benefit 
upon any employee, agent, or fiduciary without the consent of 
the latter’s employer or principal, with intent to influence him 
to take some action with regard to his employer’s or principal’s 
affairs which would not be warranted upon reasonable con- 
sideration of the factors which he should have taken into ac- 
count; or 

(2) He offers, confers, or agrees to confer any benefit 
upon duly appointed representative of a labor organization or 
duly appointed trustee or representative of an employee wel- 
fare trust fund, with intent to influence him in respect to any 
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of his acts, decisions, or duties as a representative or trustee ; 
or 

(3) He offers, confers, or agrees to confer any benefit 
upon a participant in a sports contest, with intent to influence 
him not to give his best efforts in a sports contest; or 

(4) He offers, confers, or agrees to confer any benefit 
upon an official in a sports contest, with intent to influence him 
to perform his duties improperly. 

Bribing is a class A misdemeanor. 

CROSS-REFERENCES 

intent § 231(1) 

bribery involving public officials § 1201 

COMMENTARY ON § 881 

Former Delaware Law 

The common-law crime of bribery is defined to be the vol- 
untary giving or receiving, or attempted giving or receiving, 
of anything of value in corrupt payment of a public official. 1 
The crime is primarily aimed at bribery of public officers and 
is applied to non-public servants only in special cases of public 
interest such as elections, 2 jury trials (embracery), 3 and the 
election of “members of a corporation created for the sake of 
public government.” 4 According to King v. State? the com- 
mon-law conception of bribery was included in the former Del- 
aware law. 

The Code Provision 

Section 881 is directed at bribing of persons who are not 
public officials, while § 1201 deals with bribery of public offi- 
cials. In order to convict a person of bribing, the State need not 


1. 1 Bishop, Criminal Law § 468(4) (9th ed. 1923). 

2. Ibid. 

3. Kenny, Outlines of Criminal Law § 371 (19th ed. 1966). 

4. Bishop, op. at. supra note 1, § 247(2). 

6. 203 A.2d 74 (Del. Sup. Ct. 1964). 
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prove that there was an actual transfer of value but merely 
that there was an offer or agreement to confer value. It is im- 
portant to note that a person cannot be convicted of bribing if 
the object of the transfer, offer, or agreement is to influence 
the employee to do what is already reasonable and warranted 
or what the employee is already obligated to his employer to 
do. Nonetheless, unlike conspiracy, it is not necessary that 
the object be unlawful in itself. 

Although § 881(1) probably includes the bribing of labor 
officials, sportsmen, and sports officials, the other subsections 
make these specific cases more explicit. 

§882. Bribe receiving. 

A person is guilty of bribe receiving if: 

(1) Being an employee, agent, or fiduciary and, without 
the consent of his employer or principal, he solicits, accepts, or 
agrees to accept any benefit from another person upon an 
agreement or understanding that the benefit will influence him 
to take some action with regard to his employer’s or principal’s 
affairs which would not be warranted upon reasonable con- 
sideration of the factors which he should have taken into ac- 
count ; or 

(2) Being a duly appointed representative of a labor or- 
ganization or a duly appointed trustee or representative of an 
employee welfare trust fund, he solicits, accepts, or agrees to 
accept any benefit from another person upon an agreement or 
understanding that the benefit will influence him in respect to 
any of his acts, decisions, or duties as representative or 
trustee ; or 

(3) Being a participant in a sports contest, he solicits, 
accepts, or agrees to accept any benefit from another person 
upon an agreement or understanding that he will thereby be 
influenced not to give his best efforts in a sports contest ; or 

(4) Being an official in a sports contest, he solicits, ac- 
cepts, or agrees to accept any benefit from another person upon 
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an agreement or understanding that he will perform his duties 
improperly. 

Bribe receiving is a class A misdemeanor. 

COMMENTARY ON § 882 

For a discussion of the former Delaware law, see Com- 
mentary on § 881. 

In order to convict a person of bribe receiving, the State 
need not prove that the defendant actually performed the 
acts for which the bribe was given or agreed to be given, but 
merely that there was an understanding that the bribe re- 
ceiver would perform those acts. Again, it is important to 
note that a person cannot be convicted of bribe receiving if 
the object of the conferral, agreement, or offer of value was 
to influence the employee to do what was already warranted 
or reasonable. 

Unlike bribing under § 882, it is not enough that the bribe 
receiver intends to permit the bribe to influence him ; he must 
agree or come to an understanding that the benefit will in- 
fluence him. 

The definitions of the crimes of bribing and bribe receiv- 
ing are worded similarly to the definitions of bribery and re- 
ceiving a bribe (§§ 1201-02) which relate to public officials. 

Subpart H 
Frauds on Creditors 

§891. Defrauding secured creditors. 

A person is guilty of defrauding secured creditors if he 
destroys, removes, conceals, encumbers, transfers, or other- 
wise deals with property subject to a security interest, intend- 
ing to defeat enforcement of that interest. 

Defrauding secured creditors in a class A misdemeanor. 

CROSS-REFERENCE 

intending § 231(1) 
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COMMENTARY ON § 891 
Former Delaware Law 

At common law, defrauding secured creditors by fraudu- 
lently defeating the enforcement of their interests did not con- 
stitute a crime. 1 However, statutory provisions relating to 
secured creditors are common. The Delaware Code formerly 
provided that the fraudulent concealment or transfer of prop- 
erty assigned for the benefit of creditors was a crime pun- 
ishable by a fine and up to one year in prison. 2 Similarly, one 
who aided or assisted another to defraud his creditors was 
held criminally liable. 3 

The Code Provision 

The most significant aspect of § 891 is that a person must 
not only deal with secured property in such a way as to de- 
feat the interests of secured creditors, but also he must in- 
tend to defeat that interest. Thus negligence and recklessness 
would be insufficient to constitute the crime. The offense need 
not be committed by the debtor; anyone having the requisite 
intent may be liable. There are, of course, civil penalties for 
the acts here proscribed, but they also have criminal over- 
tones. The purpose is generally to defeat recovery by one who 
relied upon the security interest in becoming a creditor, and 
such conduct is not very far removed in culpability from theft. 
The crime is made a class A misdemeanor, on the view that 
the threat of a two-year prison sentence will suffice to deter 
such activity. 

§892. Fraud in insolvency. 

A person is guilty of fraud in insolvency when, with in- 
tent to defraud any creditor and knowing that a receiver or 
other person entitled to administer property for the benefit of 
creditors has been appointed, or that any other composition 
or liquidation for the benefit of creditors has been made, he : 


1. See Kenny, Outlines op Criminal Law § 366 (19th ed. 1966). 

2. 11 Del. Code § 551 (Repealed). 

3. 11 Del. Code § 552 (Repealed). 
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(1) Conveys, transfers, removes, conceals, destroys, en- 
cumbers, or otherwise disposes of any part of or any interest in 
the debtor’s estate; or 

(2) Obtains any substantial part of or interest in the 
debtor’s estate ; or 

(3) Presents to any creditor or to the receiver or admini- 
strator any writing or record relating to the debtor’s esitate 
knowing the same to contain a false material statement; or 

(4) Misrepresents or fails or refuses to disclose to the re- 
ceiver or administrator the existence, amount, or location of 
any part of or any interest in the debtor’s estate, or any other 
information which he is legally required to furnish to the ad- 
ministrator. 

Fraud in insolvency is a class A misdemeanor. 

CROSS-REFERENCES 

intentionally § 231(1) 
knowing § 231(2) 

COMMENTARY ON § 892 
Former Delaware Law 

Frauds in insolvency have been statutory crimes in this 
country for a great period of time, 4 and many jurisdictions 
presently have such statutes. 5 The Delaware Code formerly 
provided that a person who took the benefit of an in- 
solvency law and who fraudulently concealed, transferred, 
or destroyed the assigned property was acting criminally and 
was subject to a fine and up to one year imprisonment. 6 Simi- 
larly, a person who aided or assisted another person to de- 
fraud his creditors was criminally liable. 7 

4. 1 Bishop, Criminal Law § 572a n. 9 (9th ed. 1923). 

5. See Kenny, Outlines of Criminal Law § 366 (19th ed. 1966). 

6. 11 Del. Code § 551 (Repealed). 

7. 11 Del. Code § 552 (Repealed). 
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The Code Provision 

Fraud in insolvency is made a class A misdemeanor by 
§ 892, a penalty similar to that formerly permitted. The State 
must prove that the defendant intended to defraud a creditor 
(not necessarily his own creditor) and that he knew of the 
commencement of an insolvency proceeding by the appoint- 
ment of a receiver or administrator, or of some other com- 
position or liquidation for the benefit of creditors. The sec- 
tion has been worded to exempt from liability any act occur- 
ring before the insolvency proceeding is actually begun. It is 
not criminal, for example, if one of the creditors attempts to 
protect his own interest, knowing that the debtor is or is 
likely soon to become insolvent. This section covers any dis- 
position of a debtor’s property at the requisite time and with 
the requisite intent. It further proscribes obtaining any in- 
terest in the debtor’s estate, providing false information, or 
withholding information about the debtor’s estate. 

§893. Interference with levied-upon property. 

A person is guilty of interference with levied-upon prop- 
erty when he hides, destroys, or removes from the county in 
which it is situated when levied upon or seized, any property 
which he knows has been levied upon or seized under execu- 
tion, attachment process, or distress for rent. 

Interference with levied-upon property is a class A mis- 
demeanor. 


CROSS-REFERENCE 

knows § 231(2) 

COMMENTARY ON § 893 
Former Delaware Law 

Although interference with levied-upon property was not 
specifically made a crime at common law, the former Dela- 
ware Code provided that any person who secreted, destroyed, 
or removed levied-upon property from the county in which it 
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was located at the time of the levy without the consent of the 
plaintiff, creditor, or landlord was criminally liable. 8 

The Code Provision 

Section 893 essentially embodies the former Delaware 
law except that knowledge of the attachment is required for 
conviction under the new provision. Thus, if a person inter- 
fered with levied-upon property without knowing of the levy, 
he could be convicted under the former law but not under this 
Criminal Code. The person convicted of interference with 
levied-upon property need not be the debtor or original owner 
of the property. 


Subpart I 

Other Frauds and Cheats 

§900. Issuing a bad check. 

A person is guilty of issuing a bad check when he issues 
or passes a check knowing that it will not be honored by the 
drawee. For the purpose of this section, as well as in any 
prosecution for theft committed by means of a bad check, 
it is prima facie evidence of knowledge that the check (other 
than a post-dated check) would not be honored that: 

(1) The issuer had no account with the drawee at the 
time the check was issued ; or 

(2) Payment was refused by the drawee upon presenta- 
tion because the issuer had insufficient funds or credit, and the 
issuer failed to make good within 10 days after receiving no- 
tice of that refusal. 

Issuing a bad check is a class A misdemeanor. 

CROSS-REFERENCES 

definitions § 901 

effect of presumptions § 306 

knowing § 231(2) 


8. 11 Del. Code § 553 (Repealed). 
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COMMENTARY ON § 900 
Former Delaware Law 

Issuance of checks known to be worthless was made an 
offense by statute in Delaware. The elements were the draw- 
ing of a check with knowledge that there were insufficient 
funds to cover it. 1 The offense was completed as soon as the 
check was made or drawn ; presentation for payment was not 
required, although no cases have been found in which a de- 
fendant was convicted without presenting the check for pay- 
ment. The conduct was not larceny, but was a specific offense 
in itself. 2 3 The statute did not, in terms, cover issuing a check 
on a bank in which the issuer has no account; therefore that 
conduct was treated as a false pretense under the former 
law. The statute fixed a discretionary penalty for the offense 
if the value of the check was $100 or more. If the check was 
valued at less than $100, the penalty was $500 fine and one 
year imprisonment. To help prove the necessary element of 
knowledge that there were not sufficient funds at the time 
the check was made, the statute made it “prima facie evi- 
dence of knowledge ... if such maker or drawer has not 
paid the drawee thereof the amount due thereon, together 
with all costs and protest fees, within 10 days after receiv- 
ing notice that such check, draft or order has not been paid 
by the drawee. ,, 3 

The Code Provision 

Section 900 covers both species of bad check activity: 
issuing a check upon a bank in which the defendant has no 
account, and issuing a check and failing to make it good when 
the defendant has insufficient funds in or credit with the 
bank. The State must prove that the defendant issued or 
passed 4 a check knowing that it would not be honored by 


1. 11 Del. Code § 555 (Repealed). 

2. Laird v. Employers Liability Assur. Corp., 2 Terry (41 Del.) 
216, 18 A.2d 861 (Super Ct. 1941); State v. Vandenburg, 9 W.W. Harr. 
(39 Del.) 498, 2 A.2d 916 (1938). 

3. 11 Del. Code § 555 (Repealed). 

4. See § 901 for definitions. 


311 


901 


Delaware Criminal Code 


the drawee, for either of the reasons stated. Subsections (1) 
and (2) make proof of certain facts prima facie evidence of 
knowledge that the check would not be honored. Such evidence 
is established when it is proved that the issuer had no account 
with the drawee at the time the check was issued, and also 
when it is proved that the issuer received notice of the draw- 
ee’s refusal to pay the check because the issuer had insufficient 
funds or credit and failed to make good within 10 days after 
receiving notice of that refusal. Neither rule applies to a 
post-dated check until the date thereon arrives. 

The offense is a class A misdemeanor. If any property is 
obtained by means of the bad check, the issuer would in addi- 
tion be guilty of theft. 

§901. Issuing a bad check; definitions. 

(1) “Issues.” A person issues a check when, as drawer 
thereof or as a person who signs a check as drawer in a rep- 
resentative capacity or as agent of the person whose name ap- 
pears thereon as the principal drawer or obligor, he delivers 
it or causes it to be delivered to a person who thereby acquires 
a right against the drawer with respect to the check. One 
who draws a check with intent that it be so delivered is 
deemed to have issued it if the delivery occurs. 

(2) “Passes.” A person passes a check when, being a 
payee, holder, or bearer of a check which previously has been 
or purports to have been drawn and issued by another, he de- 
livers it, for a purpose other than collection to a third person 
who thereby acquires a right with respect thereto. 

CROSS-REFERENCES 
general definition section § 222 
principles of definitions § 221 

COMMENTARY ON § 901 

A check is issued when it is drawn and delivered to an- 
other person who acquires a right of payment against the 
drawer. If no delivery occurs, the State must prove an in- 
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tent that it be delivered for it to be considered issued. This 
differs from the former Delaware law as explained in Com- 
mentary on § 900. 

A check is passed when one who is not the issuer gives 
it to another person, for a purpose other than collection, so 
that the third person acquires a right with respect to the 
check. 

§902. Issuing a bad check; defense. 

In any prosecution for issuing a bad check, it is an affirm- 
ative defense that the accused, in acting as drawer in a rep- 
resentative capacity or as agent of the person whose name 
appears on the check as principal drawer or obligor, did so 
as an employee who, without personal benefit merely exe- 
cuted the orders of his employer or of a superior officer or em- 
ployee generally authorized to direct his activities. 

CROSS-REFERENCE 
proof of affirmative defenses § 304 

COMMENTARY ON § 902 

This section provides a defense similar to that provided 
for falsifying business records. 5 It declares that even though 
the defendant had the necessary knowledge, he cannot be con- 
victed of issuing a bad check if he did so solely as an agent 
or employee of someone who ordered him to do it, and with- 
out receiving any personal benefit. This situation is so coer- 
cive that the actor may be without a meaningful ability to re- 
fuse. Therefore criminal liability ought not to be imposed on 
the employee, though it will rest on the employer giving the 
order. 

§903. Unlawful use of credit card. 

(a) A person is guilty of unlawful use of a credit card 
when he uses or knowingly permits or encourages another to 

5. § 872. 
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use a credit card for the purpose of obtaining property or 
services knowing that : 

(1) The card is stolen, forged or fictitious; or 

(2) The card belongs to another person who has not 
authorized its use ; or 

(3) The card has been revoked or cancelled or 

(4) For any other reason his use of the card is un- 
authorized by the issuer. 

(b) A person is guilty of unlawful use of a credit card 
where such person knowingly, 

(1) makes, possesses, sells, gives or otherwise 
transfers to another, or offers or advertises a credit card 
with the intent that it be used or with the knowledge or 
reason to believe that it will be used to obtain property 
or services without payment of the lawful charges there- 
for; or 

(2) publishes a credit card or code of an existing, 
canceled, revoked, expired or nonexistent credit card, or 
the numbering or coding which is employed in the issu- 
ance of credit cards, with the intent that it be used or 
with knowledge or reason to believe that it will be used 
to avoid the payment of any property or services. As used 
in this section “publishes” means the communication of 
information to any one or more persons, either orally, 
in person or by telephone, radio or television, or in a writ- 
ing of any kind, including without limitation a letter or 
memorandum, circular or handbill, newspaper or maga- 
zine article, or book. 

Unlawful use of a credit card is a class A misdemeanor, 
unless the value of the property or services secured or sought 
to be secured by means of the credit card exceeds $100, in 
which case it is a class E felony. 

Amounts involved in unlawful use of a credit card pur- 
suant to one scheme or course of conduct, whether from the 
same issuer or several issuers, may be aggregated in deter- 
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mining whether such unlawful use constitutes a class A mis- 
demeanor or a class E felony under this section. 

A person may be prosecuted and convicted under this sec- 
tion in such county or counties within Delaware where the 
property or services giving rise to the prosecution were so- 
licited, or where the property or services were received or 
were attempted to be received, or where the charges for the 
property or services were billable in the normal course of 
business. 


CROSS-REFERENCES 

knowingly § 231(2) 
valuation § 224 


COMMENTARY ON § 903 
Former Delaware Law 

The former law was passed in 1961 and covered a wide 
range of activities. It attached criminality not only to use but 
also to attempted use of a credit card. In addition it covered 
tampering with telecommunication services by adding a 
phone or prearranging a code so as not to pay for services 
actually rendered. Finally it made criminal the acceptance of 
a fraudulent or otherwise invalid credit card by a person in 
business as well as delivery of goods and services upon pre- 
sentation of an invalid card. An intention to defraud was re- 
quired. The statute also required knowledge that the credit 
card was invalid. 6 

If property was obtained by the use of an invalid credit 
card the crime of obtaining property by false pretenses might 
also be committed. 7 

The Code Provision 

§ 903 provides criminal penalties for the unlawful use 
of a credit card for the purposes of obtaining property or 
services. The State must prove that the defendant knew one 


6. 11 Del. Code § 558 (Repealed). 

7. 11 Del. Code § 554 (Repealed). 
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of four things: (1) that the card was stolen, forged or ficti- 
tious, (2) that the card belonged to another person who did 
not authorize its use, (3) that the card was revoked or can- 
celled, or (4) that use of the card was unauthorized by the 
issuer for any other reason. The offense, as defined in sub- 
section (b), also includes the manufacture, possession or 
transfer of a credit card with intent or knowledge that it 
will be used unlawfully, and the publication of a credit card 
or the code thereof with knowledge that it will be used un- 
lawfully. The penalty imposed is for a class A misdemeanor 
unless the property obtained exceeds $100 in value, in which 
case a class E felony is committed. This provision is there- 
fore a complete substitute for theft of a credit card and bears 
identical penalties. The reason for not including this conduct 
as theft is that a person using a false credit card may have no 
clearly defined intention to deprive or misappropriate. Per- 
haps, for example, he hopes that the credit card issuer will 
pay the retailer from whom he is purchasing the goods. It 
may be difficult to prove that he intended to defraud the is- 
suer. The present section poses no such difficulties. The actor 
need only obtain property or services by the use of a credit 
card with the requisite knowledge. The section also provides 
for cumulating the value of property involved in a single 
course of conduct, and contains special venue provisions. 

§904. Unlawful use of credit card ; definition. 

“Credit card” means a writing, number or other evidence 
of an undertaking to pay for property or services delivered 
or rendered to or upon order of a designated person or bearer. 

CROSS-REFERENCES 
general definition section § 222 
principles of definitions § 221 

COMMENTARY ON § 904 

“Credit card” is broadly defined to mean a writing or 
other evidence of anyone’s undertaking to pay for property 
or services delivered or rendered to or upon order of a desig- 
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nated person or bearer. The definition is broad enough to 
cover not only the traditional plastic card but also the num- 
ber thereon when used, for example, as a telephone credit card 
is used. 

§905. Unlawful use of credit card; defense. 

In any prosecution for unauthorized use of a credit card 
under subsection 903 (4) of this Criminal Code it is an af- 
firmative defense that the accused had the intention and abil- 
ity to meet all obligations to the issuer arising out of his use 
of the card. 

CROSS-REFERENCE 
proof of affirmative defenses § 304 


COMMENTARY ON § 905 

This section provides a defense, in cases arising under 
§ 903(4), that the accused intended and had the ability to 
meet all obligations to the issuer arising out of his use 
of the card. If the issuer has an annual fee, the accused 
must have intended to pay it. Moreover, the accused must 
have intended to pay all charges incurred through us- 
ing the card. Credit card issuers should not object to a de- 
fense of this sort, even though they might not initially have 
issued the card to the accused, simply because they are in 
business to provide exactly the service for which the accused 
is able and willing to pay. Some such defense is necessary at 
the very minimum in the case of an accused whose credit 
card has expired but who needs to use it to get home from a 
distant place or to pay for food or lodging when he has tem- 
porarily run out of cash. 

§906. Deceptive business practices. 

A person is guilty of deceptive business practices when 
in the course of business he knowingly or recklessly : 

(1) Uses or possesses for use a false weight or measure, 
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or any other device for falsely determining or recording any 
quality or quantity; or 

(2) Sells, offers, or exposes for sale, or delivers less than 
the represented quantity of any commodity or service; or 

(3) Takes or attempts to take more than the represented 
quantity of any commodity or service; or 

(4) Sells, offers, or exposes for sale adulterated or mis- 
labeled commodities. “Adulterated” means varying from the 
standard of composition or quality prescribed by or pursuant 
to any statute providing criminal penalties for such variance, 
or set by established commercial usage. “Mislabeled” means 
varying from the standard of truth or disclosure in labeling 
prescribed by or pursuant to any statute providing criminal 
penalties for such variance, or set by established commercial 
usage; or 

(5) Makes a false or misleading statement in any adver- 
tisement addressed to the public or to a substantial segment 
thereof intending to promote the sale or increase the consump- 
tion of property or services; or 

(6) Makes a false or misleading written statement for the 
purpose of promoting the sale of securities, or omits informa- 
tion required by law to be disclosed in written documents re- 
lating to securities. 

This section shall not apply to publishers, broadcasters, 
printers or other persons engaged in the dissemination of in- 
formation or reproduction of printed or pictorial matter who 
publish, broadcast, or reproduce material without knowledge 
of its deceptive character. 

Deceptive business practices is a class A misdemeanor. 

CROSS-REFERENCES 


knowingly § 231(2) 
recklessly § 231(3) 
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COMMENTARY ON § 906 
Former Delaware Law 

The former Title 11 contained no provision dealing ex- 
plicitly with all of the conduct defined in § 906. There are a 
number of sections in other parts of the Delaware Code, how- 
ever, which cover various aspects of the problem. For exam- 
ple, statutes cover such crimes as deceptive advertising of 
tomatoes 8 and misrepresentation of the contents of commer- 
cial fertilizer. 9 A number of sections in the part of the Code 
devoted to commerce and trade also regulate business prac- 
tices. 10 There are civil provisions relating to consumer fraud 
in the Delaware Code. 11 Under the former law, if property 
is obtained by means of deceptive business practices, the 
crime of obtaining by false pretenses could be charged. 12 

The Code Provision 

Section 906 proscribes reckless or knowing business prac- 
tices which are calculated to deceive customers or clients. All 
of the acts covered must be done in the course of business. 
The prohibitions are self-explanatory. The section contains an 
express exclusion for publishers, broadcasters and others who 
disseminate deceptive matter without knowledge of its de- 
ceptive character. It is not intended to revoke the sections 
in other titles of the Delaware Code dealing with similar of- 
fenses. 

§907. Criminal impersonation. 

A person is guilty of criminal impersonation when he: 

(1) Impersonates another person and does an act in his 
assumed character intending to obtain a benefit or to injure or 
defraud another person; or 

8. 16 Del. Code § 3902. 

9. 3 Del. Code § 2102. 

10. See 6 Del. Code §§ 5111-39. 

11. See 6 Del. Code §§ 2511-27. 

12. 11 Del. Code § 554 (Repealed). 
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(2) Pretends to be a representative of some person or 
organization and does an act in his pretended capacity with 
intent to obtain a benefit or to injure or defraud another per- 
son; or 

(3) Pretends to be a public servant, or wears or displays 
without authority any identification, uniform or badge by 
which a public servant is lawfully distinguished or identified. 

Criminal impersonation is a class A misdemeanor. 
CROSS-REFERENCE 

intentionally § 231(1) 


COMMENTARY ON § 907 
Former Delaware Law 

There were three specific statutes relating to impersona- 
tion in the former law. It was unlawful to wear the uniform 
of the State Police or a copy thereof when not a member of 
that group. A $500 fine and one year imprisonment could be 
imposed. 13 It was also unlawful to impersonate anyone “for 
the purpose of procuring a tax receipt.” 14 Finally, it was un- 
lawful to represent oneself directly or indirectly as a law 
enforcement officer. The penalty was a $500 fine and one year 
imprisonment. 15 

The Code Provision 

Section 907 imposes class A misdemeanor penalties upon 
criminal impersonation. Subsection (1) requires proof that 
the defendant impersonated another person and did an act in 
his assumed character intending to obtain a benefit or to in- 
jure or to defraud another person. Subsection (2) prohibits 
pretending to be a representative of some person or organiza- 
tion and doing an act intended to obtain a benefit or to injure 
or defraud another person. Subsection (3) prohibits pretend- 
ing to be a public servant or wearing the uniform of a public 


13. 11 Del. Code § 492 (Repealed). 

14. 11 Del. Code § 557 (Repealed). 

15. 11 Del. Code § 581 (Repealed). 
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servant with intent to induce another person to submit to his 
pretended authority or otherwise to act in reliance on his 
authority. 

It will be noted that § 907 requires proof in each case of 
an intention to gain a benefit or to cause another person to do 
some act. The former law did not require such proof, but it is 
logically necessary in order to assure that the defendant has a 
criminal purpose. 

§908. Unlawfully concealing a will. 

A person is guilty of unlawfully concealing a will when, 
with intent to defraud, he conceals, secretes, suppresses, muti- 
lates or destroys a will, codicil, or other testamentary instru- 
ment. 

Unlawfully concealing a will is a class E felony. 

CROSS-REFERENCE 

intentionally § 231(1) 

COMMENTARY ON § 908 
Former Delaware Law 

There were formerly no criminal statutes bearing specifi- 
cally on concealing or destroying a will. 16 Among the sections 
dealing with wills generally there are several sections which 
impose criminal penalties. A penalty is provided for alteration, 
theft, or destruction of a will. The act must be done with the 
intent to conceal the will. The punishment is discretionary. 17 
The same punishment is provided for failure to produce a will 
one is holding within ten days after notification of the death 
of the testator. 18 It is not the intention of § 908 to revoke either 
of these sections. 


16. There was a section dealing with forging or counterfeiting a 
will, 11 Del. Code § 643 (Repealed), and in certain instances the pro- 
vision against obtaining property by false pretenses would apply. See 
11 Del. Code § 654 (Repealed). 

17. 12 Del. Code § 110. 

18. 12 Del. Code § 1301. 
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The Code Provision 

This section imposes a serious penalty for what seems to 
be a particularly serious kind of fraud in view of the testator’s 
inability to take any remedial action to protect his estate, 
either because he has died or because he is unaware of the act. 
An intent to defraud is required. It would appear that simply 
excluding a person from participating in the distribution of 
an estate might not be a sufficient deterrent, since in many 
such cases the actor has everything to gain from the estate 
and little to lose from concealing or destroying the will. 

§909. Securing execution of documents by deception. 

A person is guilty of securing execution of documents by 
deception when, by knowingly misrepresenting the nature of 
the document, he causes another person to execute any instru- 
ment affecting, purporting to affect, or likely to affect the 
pecuniary interest of any person. 

Securing execution of documents by deception is a class 
A misdemeanor. 

CROSS-REFERENCE 

knowingly § 231(2) 

COMMENTARY ON § 909 

Section 909 deals with the act of a person who knowingly 
misrepresents the nature of a document and thereby causes 
another person to execute any instrument affecting the 
pecuniary interest of any person. For example, he may state 
that a particular document is merely a receipt whereas in fact 
it is a contract binding the signer. He would be guilty of an 
offense under § 909. There formerly was no Delaware statute 
pertaining to this offense. 

§910. Debt adjusting. 

A person is guilty of debt adjusting if he makes a contract, 
either express or implied, with a particular debtor, whereby 
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the debtor agrees to pay a certain amount of money periodi- 
cally to the person engaged in the debt adjusting business who 
shall, for a consideration, distribute the same among certain 
specified creditors in accordance with a plan agreed upon. 

The provisions of this section shall not apply to those 
situations involving debt adjusting incurred incidentally in the 
lawful practice of law in this State, nor shall anything in this 
section be construed to apply to any nonprofit or charitable 
corporation or association which engages in debt adjusting 
even though the non-profit corporation or association may 
charge and collect nominal sums as reimbursement for ex- 
penses in connection with such services. 

Debt adjusting is a class B misdemeanor. 

COMMENTARY ON § 910 

This section is a reenactment of the former Delaware 
statute on the same subject. 19 It proscribes a contract under 
which a debtor agrees to make periodic payments to a person 
in the debt adjusting business in consideration of the distribu- 
tion by such person of such payments to creditors in accor- 
dance with an agreed plan. Incidental debt adjusting in the 
course of law practice or debt adjusting by a non-profit or 
charitable corporation are excluded. 

19. 11 Del. Code § 469 (Repealed). 
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SUBCHAPTER IV 

OFFENSES RELATING TO MARRIAGE 
§1001. Bigamy. 

A person is guilty of bigamy when he contracts or pur- 
ports to contract a marriage with another person knowing he 
has a living spouse, or knowing the other person has a living 
spouse. 

Bigamy is a class E felony. 

CROSS-REFERENCES 

knowing § 231(2) 
venue § 2731 


COMMENTARY ON § 1001 
Former Delaware Law 

Bigamy was originally an ecclesiastical offense, but by 
virtue of statutes became punishable in the civil courts. 1 There 
has been considerable question as to whether the statutes as 
commonly drafted required knowledge that the offense of 
bigamy was being committed or whether a purely negligent 
remarriage could constitute bigamy. The Delaware courts 
have held that at least a general criminal intention is re- 
quired. 2 Under former Delaware law bigamy was remarriage 
during the lifetime of the spouse of one of the partners. Either 
party could be convicted of bigamy, but before the unmarried 
partner could be convicted he must have known that the other 
partner’s spouse was still living. The offense was a misde- 
meanor subject to six year’s imprisonment and a $2,000 fine. 3 

The Code Provision 

This section is very similar to former Delaware law and 
permits similar penalties. It provides that either party to a 

1. Kenny, Outlines of Criminal Law § 170 (19th ed. 1966). 

2. Long v. State, 5 Terry (44 Del.) 262, 278, 65 A.2d 489, 496-97 
(Sup. Ct. 1949). See generally Model Penal Code § 207.2, comment 
(Tent. Draft No. 4, 1955). 

3. 11 Del. Code § 381 (Repealed). 
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bigamous marriage is guilty of bigamy if he knows that his 
spouse is living or the other person’s spouse is living. It is 
sufficient for guilt that the parties went through a form of 
marriage, even though that is technically invalid. 

§1002. Bigamy; defenses. 

In any prosecution for bigamy, it is a defense that, at the 
time of the allegedly bigamous marriage : 

(1) The accused believed after diligent inquiry, that the 
prior spouse was dead; or 

(2) The parties to the former marriage had been living 
apart for seven consecutive years throughout which the ac- 
cused had no reasonable grounds to believe that the prior 
spouse was alive ; or 

(3) A Court in any American or foreign jurisdiction had 
entered a judgment purporting to terminate or annul any prior 
disqualifying marriage, and the accused did not know that 
judgment to be invalid; or 

(4) The accused otherwise reasonably believed that he 
was legally eligible to remarry. 

CROSS-REFERENCE 

proof of belief § 307 

COMMENTARY ON § 1002 
Former Delaware Law 

The former Delaware law provided that a person was not 
guilty of bigamy if the former spouse was absent for five years 
and the accused had received no information that the spouse 
was alive . 4 It was also a defense that he had good ground to 
believe that the former spouse was dead and that the former 
marriage was legally dissolved . 5 Specification of these defenses 
did not exclude others such as mistake of fact or law, coercion 


4. 11 Del. Code § 384 (Repealed). 

5. Ibid. 
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or insanity. 6 In one case the court indicated that reliance upon 
advice of counsel that an out of state divorce was valid in 
Delaware would, if believed, constitute a good defense. 7 

The Code Provision 

Section 1002 provides a defense that the accused believed 
after diligent inquiry the former spouse to be dead. This 
would be a defense even if the other party knew his spouse 
was alive provided that the accused thought the spouse was 
dead. Reasonable belief is not required, yet a jury is unlikely 
to give credit to a highly unreasonable story in any event. 
Absence of a spouse for seven years during which he has not 
been known to be alive by the actor is also a defense after 
diligent inquiry. Subsection (3) permits a defense whenever 
the accused thinks that his prior marriage has been terminated 
or annulled by a valid judgment in another State, regardless 
of the fact that that judgment is not entitled to full faith and 
credit in Delaware because of jurisdictional defects. The 
accused also has a defense under subsection (4) if he other- 
wise reasonably believes he is entitled to remarry. The formu- 
lation “reasonably believed” is used in subsection (4) although 
it is not commonly used in this Criminal Code. Very few cases, 
in any event, will fall under (4), and it might have been 
omitted altogether. It would serve a purpose, however, in a 
case like the following : Accused consults his lawyer for advice 
about the effect of a “decree nisi” issued in another jurisdic- 
tion. The lawyer, whose Latin is somewhat rusty, advises him 
that he is legally eligible to remarry. Under the circumstances, 
he was reasonable in following the lawyer’s advice. The sub- 
section gives him a defense. This Code does not provide a 
defense in any situation in which a person believed, no matter 
how unreasonably, that he was legally eligible to remarry, 
but would permit it only when his belief was reasonable. The 
rationale for this is that nearly all of the major defenses to 
bigamy are dealt with specifically in subsections (1) through 


6. State v. Long, 5 Terry (44 Del.) 262, 65 A.2d 489 (Sup. Ct. 
1949). 

7. Ibid. 
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(3), in which the accused’s own belief is determinative of his 
guilt. In order to prevent flouting of the public policy against 
bigamy, the Code imposes a higher standard of proof upon 
one who would suggest that for some other reason he thought 
himself eligible to remarry. 

§1003. Bigamous marriage contracted outside the State. 

Whoever, being a resident of Delaware, goes out of the 
State and contracts a marriage contrary to section 1001 of this 
Criminal Code, intending to return and reside in Delaware, and 
returns accordingly, is guilty of bigamy. 

CROSS-REFERENCE 

intentionally § 231(1) 

COMMENTARY ON § 1003 

This section is taken from former Delaware law, 8 and 
applies to a marriage contracted outside the State which would 
violate § 1001 by a party who intends to return and reside in 
Delaware. It should certainly not be possible to escape liability 
by contracting a bigamous marriage elsewhere, particularly 
because Delaware, as the actor’s State of residence, has the 
greatest interest in regulating his marital status. This statute 
has been held constitutional. 9 

§1004. Advertising marriage in another State. 

A person is guilty of advertising marriage in another 
State when he erects any sign or billboard, or publishes or dis- 
tributes any material giving information relative to the per- 
formance of marriage in another State. 

Advertising marriage in another State is a violation. In 
addition, a peace officer of this State may seize and destroy any 
sign, billboard, or material which he observes in violation of 
this section. 


8. 11 Del. Code § 382 (Repealed). 

9. State v. Bacon, 1 W.W. Harr. (31 Del.) 176, 178-79, 112 Atl. 
682, 683 (1920). 
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This section is taken from the former law. 10 Its purpose 
is to enforce Delaware’s legitimate interest in regulating the 
marriages of its citizens. Delaware’s marriage policy would 
be seriously undermined if advertisement of marriage in an- 
other State with more lenient laws were permitted. 

SUBCHAPTER V 

OFFENSES RELATING TO CHILDREN 
AND INCOMPETENTS 

§1101. Abandonment of a child. 

A person is guilty of abandonment of a child when, being 
a parent, guardian, or other person legally charged with the 
care or custody of a child less than 16 years old, he deserts the 
child in any place intending permanently to abandon it. 

Abandonment of a child is a class A misdemeanor. 

CROSS-REFERENCE 

intentionally § 231(1) 

COMMENTARY ON § 1101 

Abandonment of a child was not previously specifically 
covered by Delaware law. It is serious enough to require 
special treatment, and therefore this Code makes it a class A 
misdemeanor. The child must be under 16, and the defendant 
must intend permanently to abandon him, thus creating a 
grave threat to the child’s welfare, particularly if he is too 
young to seek any assistance or is otherwise incapacitated or 
left in an isolated place. The Family Court has exclusive juris- 
diction over this oifense. 

§1102. Endangering the welfare of a child. 

A person is guilty of endangering the welfare of a child 
when: 


10. 11 Del. Code §§ 321-22. 
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(1) Being a parent, guardian, or other person legally 
charged with the care or custody of a child less than 18 years 
old he: 


(a) Knowingly acts in a manner likely to be injurious 
to the physical, mental or moral welfare of the child; or 

(b) Intentionally does or fails to do any act, with the 
result that the child becomes a neglected child; or 

(2) He knowingly contributes to the delinquency of any 
child less than 18 years old by doing or failing to do any act, 
with the result, alone or in conjunction with other acts or cir- 
cumstances, that the child becomes a delinquent child. 

Endangering the welfare of a child is a class A misde- 
meanor. 


CROSS-REFERENCES 


intentionally § 231(1) 
knowingly § 231(2) 


COMMENTARY ON § 1102 
Former Delaware Law 

The Delaware Code contained a number of provisions re- 
lating to the offenses against children. 1 The basic provision 
forbidding infliction of pain and suffering, neglect, and con- 
tributing to delinquency created a misdemeanor cognizable in 
the Family Court subject to a fine of $100 and 3 month’s im- 
prisonment. 2 Appeal to the Superior Court was permitted upon 
conviction. Other provisions of the former law covered wrong- 
ful employment of minors, 3 admitting minors to places of 
amusement where alcoholic beverages are served, 4 selling or 


1. 11 Del. Code §§ 431-36 (Repealed). 

2. 11 Del. Code § 431 (Repealed). 

3. 11 Del. Code § 432 (Repealed). 

4. 11 Del. Code § 433 (Repealed). 
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furnishing cigarettes to minors, 5 publication or distribution of 
obscene matter to children, 6 false charges against minors, 7 
and abandoning refrigerators in places where they may be 
accessible to children. 8 

The Code Provision 

This section is the basic tool for dealing with acts in- 
jurious to child welfare. Subsection (1) punishes acts by 
parents, guardians, and custodians of children likely to be 
injurious to the physical, mental, or moral welfare of the child 
or to result in his becoming a neglected child. All of these acts 
were formerly covered by 11 Del. Code § 431 (Repealed). 
They include non-support (eliminating the necessity of a 
separate section dealing therewith) , as well as failure to pro- 
vide proper food, medicine, and clothing. This burden is im- 
posed without reference to ability to pay, in light of the 
generous state, federal and private charitable programs pro- 
viding necessary support. A burden is thus placed upon the 
parent to see that his child has the advantage of such pro- 
grams. Subsection (2) applies to all persons who contribute 
to the delinquency of a child or by doing or failing to do acts 
which result, alone or in conjunction with other acts, in his 
becoming a delinquent child. Class A misdemeanor penalties 
are provided, which gives a higher maximum punishment than 
formerly available. Cases under § 1102 would be within the 
exclusive original jurisdiction of the Family Court as presently 
constituted, subject to the usual right to appeal to the Superior 
Court. The age is set at under 18, the Family Court jurisdic- 
tional limit. 

§1103. Endangering the welfare of a child; definitions. 

(1) “Delinquent child” means any child who violates this 
Criminal Code or any other criminal law of this State, or who 
by reason of being wayward or habitually disobedient is un- 

5. 11 Del. Code § 434 (Repealed). 

6. 11 Del. Code § 438a-m (Repealed). 

7. 11 Del. Code § 436 (Repealed). 

8. 11 Del. Code § 437 (Repealed). 
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controlled by his parent, guardian, or custodian, or who is 
habitually truant from home or school, or who habitually so 
deports himself as to injure or endanger the morals or health 
of himself or others. 

(2) “Neglected child” means any child who is abandoned 
by his parent, guardian, or custodian; or whose parent, guard- 
ian, or custodian cruelly abuses or intentionally neglects him 
or refuses to provide proper or necessary subsistence, educa- 
tion, or other care necessary for his health, morals, or well- 
being. 

CROSS-REFERENCES 
general definition section § 222 
principles of definitions § 221 

COMMENTARY ON § 1103 

These definitions are taken from the former Delaware 
Family Court Law. New definitions are contained in 10 Del. 
Code § 901. 

§1104. Endangering the welfare of a child; defense. 

In any prosecution for endangering the welfare of a child 
based upon an alleged failure or refusal to provide proper 
medical care or treatment to an ill child, it is an affirmative 
defense that the accused is a member or adherent of an orga- 
nized church or religious group the tenets of which prescribe 
prayer as the principal treatment for illness, and treated or 
caused the ill child to be treated in accordance with those 
tenets, provided that the accused may not avail himself of this 
defense when he has violated any laws relating to communi- 
cable or reportable diseases and to sanitary matters. 

CROSS-REFERENCE 
proof of affirmative defenses § 304 

COMMENTARY ON § 1104 

This section gives an affirmative defense to a parent, 
guardian, or other person legally charged with the care or 
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custody of a child, who is charged with failing to provide 
proper medical care or treatment to a child. The accused must 
satisfy the jury that he is a member or adherent of a religious 
group that prescribes prayer as the principal treatment for 
illness, and that he did in fact treat the child or cause it to 
be treated in accordance with the tenets of his religion. The 
question is not whether all persons would personally approve 
such treatment, but whether the law should assign criminal 
punishment to a parent who honestly believes that prayer is 
the most suitable form of curative treatment. It is probable 
that, even without this section, a parent who honestly em- 
ployed a prayer-healing method would not be subject to crim- 
inal liability because of his lack of the requisite criminal 
culpability. But it seems right to give an explicit defense, in 
light of the fact that certain people who are not demonstrably 
wrong hold the view that prayer is a superior method of treat- 
ment. No religious belief should, however, justify failure to 
comply with laws relating to contagious diseases or failure to 
maintain proper sanitation. The section specifically makes the 
defense unavailable when such violations exist. 

The section makes no attempt to state what religious 
groups are covered ; the exact nature of the parent’s belief is 
best left to specific inquiry in each case. 

§1105. Endangering the welfare of an incompetent per- 
son. 

A person is guilty of endangering the welfare of an in- 
competent person when he knowingly acts in a manner likely 
to be injurious to the physical or mental welfare of a person 
who is unable to care for himself because of mental illness or 
defect. 

Endangering the welfare of an incompetent person is a 
class A misdemeanor. 

CROSS-REFERENCE 

knowingly § 231(2) 
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COMMENTARY ON § 1105 

Section 1105 imposes a general social burden not to act 
in a manner known to be injurious to the physical or mental 
welfare of a person incompetent by reason of mental illness or 
mental defect. Such persons are occasionally permitted to 
venture forth in public; they deserve the criminal law’s pro- 
tection both in public and when under the control of their 
guardian. Class A misdemeanor penalties are provided. 


§1106. Unlawfully dealing with a child. 

A person is guilty of unlawfully dealing with a child 
when: 

(1) He knowingly sells, causes to be sold, gives, pur- 
chases, or procures tobacco in any form to or for a child less 
than 17 years old, except that this subsection does not apply to 
the parent or guardian of the child ; or 

(2) He knowingly permits a child less than 18 years old to 
enter or remain in a place where unlawful sexual or narcotics 
or dangerous drugs activity is maintained or conducted; or 

(3) He knowingly permits a child less than 18 years old to 
enter or remain in a place where gambling activity which is 
made unlawful by this Criminal Code is maintained or con- 
ducted. 

(4) He being the proprietor or person in charge of any 
dance house, concert saloon, theater, museum or similar place 
of amusement where wines or spirituous or malt liquors are 
sold or given away, knowingly admits or permits to remain 
therein, any minor under the age of 18 years, unless ac- 
companied by his parent or guardian. 

Unlawfully dealing with a child is a class B misdemeanor. 

CROSS-REFERENCE 

knowingly § 231(2) 
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The offense of unlawfully dealing with a child is meant 
to cover a variety of acts which are likely to be injurious to 
the health or morals of the child. 

Subsection (1) covers the sale of tobacco to a child under 
17 and as well as any other transfer to such a child. Such 
provisions are difficult to enforce but at least they notify people 
of the official position with regard to tobacco consumption by 
young people. 

Subsection (2) prohibits permitting a child less than 18 to 
enter or remain in a place where unlawful sexual or narcotics 
activity is maintained or conducted. The section covers only 
those cases where the activity in question is contrary to the 
criminal law. 

Subsection (3) is taken from the former Delaware Code. 9 
It makes it unlawful to permit a child less than 18 years old to 
enter or remain in a place where unlawful gambling activity 
is maintained or conducted. Again only such activity as is 
criminal under this Criminal Code is meant to be covered. 

Subsection (4) prohibits a person in charge of a place 
of amusement where alcoholic beverages are served from 
admitting a person under the age of 18, unless such person is 
accompanied by his parent or guardian. 

§1107. Endangering children. 

A person is guilty of endangering children when he negli- 
gently abandons or leaves unattended in any place accessible 
to children any refrigerator, ice box, or similar airtight box or 
container which has a locking device inoperable from within, 
without first unhinging and removing the door or lid thereof 
or detaching the locking device from the door or lid. Nothing 
in this section prohibits the normal use of a refrigerator, ice 
box, or freezer for the storage of food. 

Endangering children is a class C misdemeanor. 


9. 11 Del. Code § 670 (Repealed). 
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COMMENTARY ON § 1107 

This section is taken from 11 Del. Code § 437 (Repealed), 
a provision that was added in 1955 in response to cases in 
which children had suffocated after locking themselves into 
abandoned refrigerators. The offense is now to be called en- 
dangering children, and it is hoped that if similar instances of 
dangerous conduct are in the future made criminal they will 
be added as subsections of this section. The crime was pre- 
viously punishable only by a fine but this Code makes it a class 
C misdemeanor in light of the serious harm threatened by the 
activity. 


SUBCHAPTER VI 

OFFENSES AGAINST PUBLIC ADMINISTRATION 

Subpart A 

Bribery and Improper Influence 

§1201. Bribery. 

A person is guilty of bribery when : 

(1) He offers, confers, or agrees to confer a personal 
benefit upon a public servant upon an agreement or under- 
standing that the public servant’s vote, opinion, judgment, ac- 
tion, decision, or exercise of discretion as a public servant will 
thereby be influenced ; or 

(2) He offers, confers, or agrees to confer a personal 
benefit upon a public servant or party officer upon an agree- 
ment or understanding that some person will or may be ap- 
pointed to a public office or designated or nominated as a candi- 
date for public office; or 

(3) He offers, confers, or agrees to confer a personal bene- 
fit upon a public servant for having violated his duty as a pub- 
lic servant. 

Bribery is a class D felony. 

CROSS-REFERENCES 
bribery not involving public officials §§ 881-82 
definitions § 1209 
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COMMENTARY ON § 1201 

Former Delatvare Law 

Bribery was formerly punishable in Delaware only by 
virtue of 11 Del. Code § 105 (Repealed) ; there was no statu- 
tory definition. However, 1972 legislation codified the law con- 
cerning bribery and other legislation in much the same manner 
as this Criminal Code. 1 The offense was defined as follows in 
the instructions to the jury in State v. Wallace : 2 “Bribery is 
generally defined to be the receiving, or offering, of any undue 
reward by or to any person whose ordinary profession . . . 
relates to the administration of public affairs, in order to 
influence his behavior in office, and to act contrary to the 
known rules of honesty and integrity. It is committed by any 
person in an official position who corruptly uses the power and 
interest of his place for rewards or promises .... Bribery 
requires a criminal intent; the intent must be to influence, 
corruptly, an official in the discharge of his duty.” The Dela- 
ware Constitution, Art. 2, § 22, provides for punishment “in 
such manner as shall be provided by law” of persons who are 
guilty of bribery of executive, legislative, or judicial officials 
of the State. In King v. State, 3 the Supreme Court held that 
this Constitutional provision was not intended to define a 
crime or to foreclose legislative provision for its punishment ; 
thus prosecution under 11 Del. Code § 105 was permitted. In 
the absence of a statutory definition, it was proper to charge 
the jury in the terms of the common law. 4 

The Code Provision 

Section 1201 is a redefinition of the crime of bribery, at- 
tempting to state in clearer form the common-law prohibition 
of official bribery. The Constitutional provision about bribery, 
noted above, does not prohibit legislative expansion of the 
crime, but is only meant to assure that certain forms of bribery 
are criminally punished. 5 


1. 11 Del. Code §§ 744-51 (Repealed). 

2. 214 A.2d 886, 888 (Del. Super. Ct. 1963). 

3. 203 A .2d 74, 76 (Del. Sup. Ct. 1964). 

4. State v. Davis, 2 Penn. (18 Del.) 139, 141, 45 Atl. 394, 395 (1899). 

5. King v. State, supra note 2, at 76. 
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Bribery of any public servant, defined in § 1209(4), is 
proscribed by subsection (1). But note that bribery is here 
only the act of the person offering, conferring, or agreeing to 
confer, the benefit. The act of the recipient is covered by § 
1203. “Personal benefit” is broadly defined in § 1209(1) to 
include any gain cr advantage to the recipient personally or a 
person in whose welfare he is interested. 

Subsection (2) covers giving a bribe in order to be ap- 
pointed or nominated to a public office. Here the recipient may 
be a public servant, or a party officer, as defined in proposed 
§ 1209(3). Note that a person who makes a large contribu- 
tion to a political party and is afterwards nominated to a 
public office is not covered here. The only acts prohibited are 
those which involve improper benefits to individuals in circum- 
stances in which they have no arguable right to receive them. 

Subsection (3) is concerned with conferring a personal 
benefit for violation of duty by a public servant after he has 
violated his duty. This is somewhat similar to making an un- 
lawful gift to a public servant (see § 1205), but the aggra- 
vating factor is the unlawfulness of the public servant’s own 
act and the culpability of one who would reward him for so 
acting. 

A heavy penalty is proposed which is more severe than 
that permitted by the 1972 legislation, because the conduct 
involved poses a serious threat to proper and honest adminis- 
tration of the State’s government, upon which the people are 
entitled to rely. 

§1202. Bribery; defense. 

In any prosecution for bribery under subsection 1201 (1) 
of this Criminal Code it is a defense that the accused offered, 
conferred, or agreed to confer the benefit upon the public ser- 
vant as a result of conduct of the public servant constituting 
theft or coercion or an attempt to commit theft or coercion. 

CROSS-REFERENCES 

coercion § 791 
proof of defenses § 303 
theft § 841 
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COMMENTARY ON § 1202 

This section gives a defense to one who has given a 
bribe in response to acts by a public servant which amount to 
theft or coercion. The type of theft involved would be what is 
called by the common law extortion. Section 431 (duress) 
would not usually provide a defense to such conduct because 
it does not usually involve the unlawful force required by § 
431. Most men would be unable to resist theft or coercion 
by a public official. It would be too harsh to punish them for 
bribery when the real offender is the public servant who made 
compliance with demands for a bribe irresistible. The defense 
is not available in cases involving the acts of a party officer : 
a normal person wanting to obey the law would be able to re- 
sist demands by a party officer amounting to theft and coer- 
cion; he would have only to forego his request that he or 
another be appointed or nominated. Under the circumstances 
described in this section, § 1204 makes the public servant 
guilty of the coercive offense as well as of bribe receiving. 

§1203. Receiving a bribe. 

(1) A public servant is guilty of receiving a bribe when 
he solicits, accepts, or agrees to accept a personal benefit from 
another person upon an agreement or understanding that his 
vote, opinion, judgment, action, decision, or exercise of dis- 
cretion as a public servant will thereby be influenced. 

(2) A public servant or party officer is guilty of receiv- 
ing a bribe when he solicits, accepts, or agrees to accept per- 
sonal benefit from another person upon an agreement or un- 
derstanding that some person will or may be appointed to a 
public office or designated or nominated as a candidate for 
public office. 

(3) A public servant is guilty of receiving a bribe when 
he solicits, accepts, or agrees to accept a personal benefit from 
another person for having violated his duty as a public ser- 
vant. 

Receiving a bribe is a class D felony. 
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COMMENTARY ON § 1203 

Receiving a bribe is treated by former Delaware law as 
bribery. A discussion of the former law on that subject ap- 
pears in the Commentary on § 1201. 

The acts here proscribed are the counterparts of the acts 
denominated bribery by § 1201. The public servant or party 
officer who receives an unlawful benefit is equally as culpable 
as the person who confers the benefit. The acts proscribed 
involve soliciting, accepting, or agreeing to accept any per- 
sonal benefit, defined in § 1209(1), in return for exercising of- 
ficial powers in a desired way, or for appointing or nominat- 
ing some person to a public officer, or for having violated a 
duty in the past. There must be proof, in the cases covered 
by subsections (1) and (2), that the parties came to an agree- 
ment or understanding. 

§1204. Receiving a bribe; no defense. 

It is no defense to a prosecution for receiving a bribe 
that the conduct charged to constitute the offense also con- 
stitutes theft or coercion. 

CROSS-REFERENCES 

coercion § 791 

construction of provisions allowing no defense § 308 
theft § 841 


COMMENTARY ON § 1204 

Although a bribe-giver has a defense if he gives a bribe 
in response to acts by a public servant constituting theft or 
coercion, this section gives the bribe-receiver no defense in 
a similar situation. If his crime involves both theft and bribe 
receiving, for example, he may be charged with and con- 
victed of both. 

§1205. Giving unlawful gratuities. 

A person is guilty of giving unlawful gratuities when he 
knowingly offers, confers, or agrees to confer any personal 
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benefit upon a public servant for engaging in official conduct 
which he is required or authorized to perform, and for which 
he is not entitled to any special or additional compensation. 

Giving unlawful gratuities is a class A misdemeanor. 

CROSS-REFERENCE 

knowingly § 231(2) 

COMMENTARY ON § 1205 
Former Delaware Law 

There was formerly no section in the Delaware Code ex- 
pressly dealing with this conduct, though receiving a gratuity 
by a public servant would probably have constituted either 
misfeasance or malfeasance in office and therefore would have 
been punishable under 11 Del. Code § 105 (Repealed). It is 
also possible that one who gave a gratuity would have been 
guilty as an aider or abetter. Finally, serious cases might 
have been treated as bribery. 1 

The Code Provision 

Section 1205 expressly penalizes any gift or any offer 
of or agreement to make a gift of a personal benefit to a pub- 
lic servant for engaging in his required official duties, for 
which he is not entitled to any special or additional compen- 
sation. It is unnecessary to prove that any improper action 
on the part of the public servant was contemplated. The gift 
must amount to a “personal benefit” as defined in § 1209(1). 
The section does not cover giving of gifts which are war- 
ranted simply on the basis of an independent personal re- 
lationship between the giver and the recipient. The gift must 
be in return for the public servant’s engaging in his official 
activities, and therefore it is clear that a gift based on an 
independent personal relationship is excluded. 

§1206. Receiving unlawful gratuities. 

A public servant is guilty of receiving unlawful gratui- 
ties when he solicits, accepts, or agrees to accept any personal 

1. State v. Wallace, 214 A.2d 886, 888 (Del. Super. Ct. 1963). 
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benefit for engaging in official conduct which he is required 
or authorized to perform, and for which he is not entitled to 
any special or additional compensation. 

Receiving unlawful gratuities is a class A misdemeanor. 

COMMENTARY ON § 1206 

For a discussion of the former Delaware law, see Com- 
mentary on § 1205. This section penalizes receipt of any un- 
lawful gratuity on terms similar to the prohibition of the 
giving of such gratuities in § 1205. The State must prove that 
a public servant solicited, accepted, or agreed to accept a per- 
sonal benefit in return for engaging in official duties for 
which he was not entitled to special or additional compensa- 
tion. Gifts based solely upon a personal relationship between 
giver and recipient, and not in return for the recipient's per- 
forming any official duty, are not a crime. 

§1207. Improper influence. 

A person is guilty of improper influence when: 

(1) He threatens unlawful harm to any person with in- 
tent to influence his decision, opinion, recommendation, vote, 
or other exercise of discretion as a public servant, party officer, 
or voter; or 

(2) Threatens unlawful harm to any public servant or 
party officer with intent to influence him to violate his duty as 
a public servant or party officer. 

Improper influence is a class A misdemeanor. 

CROSS-REFERENCES 

intentionally § 231(1) 
no defense § 1208 


COMMENTARY ON § 1207 

Section 1207 contains provisions dealing with various 
acts intended to influence public servants which do not in- 
volve benefit to the public servant. 
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Subsection (1) prohibits the threatening of unlawful 
harm (harm being defined in § 1209(2)) with intent to in- 
fluence any person's activity as a public servant, party offi- 
cer, or voter. It is not necessary to show that the accused de- 
sired the person threatened to violate any duty. It is enough 
that he intended to influence the victim's activity. 

Subsection (2) concerns threatening unlawful harm in 
order to cause a public servant or party officer to violate his 
duty. Such a violation of duty by a public servant might con- 
stitute a crime under § 1211 (official misconduct), but the 
public servant would have the defenses of duress and lack 
of criminal intent. 

§1208. Improper influence; no defense. 

It is no defense to a prosecution for improper influence 
that a person whom the accused sought to influence was not 
qualified to act in the desired way, whether because he had 
not yet assumed office, or lacked jurisdiction, or for any other 
reason. 


CROSS-REFERENCE 

construction of provisions allowing no defense § 308 

COMMENTARY ON § 1208 

This section deprives the accused of a defense that the 
person whom he sought improperly to influence was not quali- 
fied for any reason to act in the way in which he sought to 
influence him to act. Activity of this sort should be penalized 
whenever the person himself believes that he is exerting an 
improper influence. 

§1209. Definitions relating to bribery and improper influ- 
ence. 

As used in sections 1201 through 1208 of this Criminal 
Code : 

(1) “Personal benefit" means gain or advantage to the re- 
cipient personally or anything regarded by him as such gain or 
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advantage, including gain or advantage conferred on his behalf 
or at his request upon another person in whose welfare he is 
interested but not a gain or advantage promised generally to a 
group or class of voters as a consequence of public measures 
which a candidate engages to support or oppose; 

(2) “Harm” means loss, disadvantage, or injury, or any- 
thing so regarded by the person affected, including loss, disad- 
vantage, or injury to any other person in whose welfare he is 
interested; 

(3) “Party officer” means a person who holds any posi- 
tion or office in a political party, whether by election, appoint- 
ment, or otherwise; 

(4) “Public servant” means any officer or employee of the 
State or any political subdivision thereof, including legislators 
and judges, and any person participating as juror, advisor, or 
consultant in performing a governmental function; but the 
term does not include witnesses. 

CROSS-REFERENCES 

general definition section § 222 
principles of definitions § 221 


COMMENTARY ON § 1209 

The definitions are self-explanatory and have been dis- 
cussed where relevant in the commentary to specific provi- 
sions. 

The definition of “personal benefit” is meant to be lim- 
ited to benefits personal to the beneficiary. Benefits to his 
party or political adherents are not covered. However, it seems 
necessary to include benefits which are conferred upon others 
on his behalf or at his request. The definition covers, for ex- 
ample, a case in which, in return for a public servant’s act, 
the accused undertakes to have the public servant’s son given 
a job or admitted to a university. 
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Subpart B 
Abuse of Office 

§1211. Official misconduct. 

A public servant is guilty of official misconduct when, 
intending to obtain a personal benefit or to cause harm to 
another person : 

(1) He commits an act constituting an unauthorized ex- 
ercise of his official functions, knowing that the act is unau- 
thorized ; or 

(2) He knowingly refrains from performing a duty which 
is imposed upon him by law or is clearly inherent in the nature 
of his office ; or 

(3) He performs his official functions in a way intended 
to benefit his own property or financial interests under circum- 
stances in which his actions would not have been reasonably 
justified in consideration of the factors which he ought to have 
taken into account in performing his functions. 

Official misconduct is a class A misdemeanor. 

CROSS-REFERENCES 

intentionally § 231(1) 
knowingly § 231(2) 


COMMENTARY ON § 1211 
Former Delaware Law 

Misconduct in public office was formerly treated under 
three classifications : malfeasance, misfeasance, and nonfea- 
sance. These crimes are included in the catch-all 11 Del. Code 
§ 105 (Repealed). A number of cases contain definitions of 
each term. 

“Malfeasance in office is generally defined to be the 
wrongful or unjust doing of some official act which the doer 
has no right to perform, accompanied by some evil intent 
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or motive. The crime pertains to the illegal acts of a public 
officer in the exercise of the duties of his office. A public of- 
ficer who commits any breach of trust in relation to his of- 
ficial duties is guilty of malfeasance in office. ... If the al- 
leged act or acts were done by the public officer with a dis- 
honest, oppressive, or corrupt motive, and under these fear 
or favor may be considered as elements, then malfeasance 
must result. ... A public officer is guilty of malfeasance in 
office if he accepts or offers to accept any money or other 
benefit calculated in any way to influence his official actions. 
It is not necessary that any improper act on the part of the 
officer should follow. It is enough if he corruptly agrees to 
open himself to improper influence.” 1 2 

“Misfeasance by a public officer, in the context of this 
case, is the performance of a discretionary act with an im- 
proper or corrupt motive. . . . Under a charge of misfea- 
sance the State is required to show that the act in question 
was a discretionary one, and that in doing it the accused acted 
with a corrupt or evil intent. ,, 2 

“ [N] onfeasance by a public officer is the wilful failure 
or neglect to perform a duty imposed upon him by law. Un- 
der a charge of nonfeasance the State is not required to show 
that an accused who wilfully failed or neglected to perform 
his duty was influenced by a corrupt or evil motive. Such a 
bad motive is not a necessary element of the crime of non- 
feasance. The State must show, rather, the existence of a 
duty imposed upon the accused by law, and the wilful or in- 
tentional failure or neglect by the accused to perform that 
duty.” 3 

The Code Provision 

This section employs a new name for this codified pro- 
vision dealing with the former crimes of misfeasance, mal- 
feasance, and nonfeasance, in light of the confusing distinc- 


1. State v. Wallace, 214 A.2d 886, 890 (Del. Super. Ct. 1963); State 
v. Seitz, 1 Terry (40 Del.) 572, 575-76, 14 A.2d 710, 711 (1940). 

2. State v. Matushefske, 215 A.2d 443, 448 (Del. Super. Ct. 1965). 

3. State v. Matushefske, supra note 2, at 447. 
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tions which have previously been drawn. Section 1211 calls 
the consolidated crime “official misconduct”. The crime is 
committed by a public servant. He must intend to obtain a 
“personal benefit” or to cause “harm” to another person (both 
terms are defined in § 1209) . 

Subsection (1) covers the case of an act constituting an 
unauthorized exercise of the accused's official functions, with 
knowledge that the act is unauthorized. Subsection (2) cov- 
ers a case of knowing nonfeasance, when a duty is clearly 
imposed upon the accused by law or is inherent in the nature 
of his office. Subsection (3) takes account of the situation 
in which a public servant's official action is motivated by his 
desire to benefit his own property interests. The point, how- 
ever, needs to be narrowly confined to situations in which he 
could not justifiably have acted in the way in which he did 
for reasons independent of personal advantage. 

Simple nonfeasance, unaccompanied with any intent to 
gain a benefit, to injure, or to deprive another person of a 
benefit, would not constitute official misconduct. It would ap- 
pear that the criminal law is an inappropriate way to en- 
force official diligence, short of cases of improper motive. The 
definition of “personal benefit” in § 1209 seems broad enough 
to assure that any clearly criminal activity is penalized. The 
sections relating to offenses against public administration, 
considered as a whole, regulate the area of official mis- 
conduct more completely than the former common-law rules. 

Section 1211 is not intended to cover all forms of official 
misconduct. Some types of malfeasance and misfeasance 
would be covered by § 1206, for example. 

§1212. Profiteering. 

A public servant is guilty of profiteering when, in con- 
templation of official action by himself or by a governmental 
unity with which he is associated, or in reliance on informa- 
tion to which he has access in his official capacity and which 
has not been made public : 

(1) He acquires a pecuniary interest in any property, 
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transaction, or enterprise which may be affected by the official 
action or information; or 

(2) He speculates or wagers on the basis of the official ac- 
tion or information ; or 

(3) He aids another person to do any of the foregoing 
acts, intending to gain thereby a personal benefit. 

Profiteering is a class A misdemeanor. 

COMMENTARY ON § 1212 

This concept is new to Delaware criminal law. There was 
formerly a statutory offense which partially regulates the 
conduct. 11 Del. Code § 741 (Repealed) forbids the State 
Treasurer and certain other state officials to purchase claims 
upon the State at a discount. A $100-$500 fine is imposed. 
Section 1212 is aimed at improper gain by public officials 
through inside knowledge that they possess. It would cover, 
for example, the case of a public official who has played a part 
in determining the route of a new highway or who has learned 
of the route through sources available to him only in his offi- 
cial capacity and who speculates in land which is about to 
be purchased for highway purposes. It seems clear that pub- 
lic officials ought not to be permitted to speculate on and profit 
by their own decisions. This is not only because of the gen- 
erous possibilities of corruption but also because much of the 
speculation and profiteering will take the form of unfair ad- 
vantage over people who are less well informed. 

For conviction under § 1212, the public servant must act 
in contemplation of official action by himself or by a govern- 
mental unit with which he is associated, or in reliance upon 
information which has not yet been made public, but which 
has come to him in his official capacity. The prohibited acts 
are acquiring a pecuniary interest in an affected property, 
transaction, or enterprise, speculating or wagering on the 
basis of official action or information, or aiding another per- 
son to acquire such a pecuniary interest or so to speculate or 
wager. The punishment is the same as that for official mis- 
conduct. A class A misdemeanor penalty is provided. 


347 



§ 1213 


Delaware Criminal Code 


§1213. Definitions relating to abuse of office. 

In sections 1211 and 1212 of this Criminal Code, the defi- 
nitions given in section 1209 of this Criminal Code apply. 

COMMENTARY ON § 1213 

This section incorporates by reference the relevant defi- 
nitions in § 1209. For Commentary see the Commentary on 
§ 1209. 


Subpart C 

Perjury and Related Offenses 

§1221. Perjury in the third degree. 

A person is guilty of perjury in the third degree when 
he swears falsely. 

Perjury in the third degree is a class A misdemeanor. 

CROSS-REFERENCES 

corroboration § 1234 
defense § 1231 
definitions § 1235 
no defense § 1232 
pleading and proof § 1225 
swears falsely § 1224 

COMMENTARY ON § 1221 

Former Delaware Law 

Perjurious testimony by witnesses in judicial proceed- 
ings became criminal fairly late in Anglo-American legal his- 
tory. At common law, perjury was the giving of false evidence 
on oath in a judicial proceeding, with knowledge that the 
statement was false. 1 In addition, it was necessary that the 
false evidence be given with regard to a material or substan- 
tial fact in the proceeding. 2 The rationale for that require- 


1. Kenny, Outlines of Criminal Law § 460 (19th ed. 1966). 

2. 1 Russell, Crime 295 (Turner ed. 1964). 
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ment was that the essence of perjury was its tendency to mis- 
lead the court and jury, so that only such testimony as would 
have an important effect on the outcome of the proceeding 
could be considered perjurious. 

The former statutory law of Delaware made perjury a 
felony, subject to a maximum of 10 years imprisonment, a 
$2000 fine, and 40 lashes. 3 There was no statutory definition 
of the crime, though the cases were in agreement on the fol- 
lowing definition: 4 “Perjury consists of wilfully, absolutely, 
and falsely swearing to a matter material to the issue. . . . 
The words ‘material to the issue' do not necessarily mean that 
the testimony for which the indictment was laid was neces- 
sarily material to the main issue; it is sufficient if it had a 
substantial bearing upon the testimony relating to the main 
issue." Although this definition does not expressly say so, it 
was clear that the accused must know of the falsity of the 
matter to which he swears. 5 In addition, the statement must 
in fact be false. 6 So if the accused thought a statement false 
when it was actually true, he was not guilty of perjury. 7 

“Subornation of perjury" was expressly made an offense 
by 11 Del. Code § 721 (Repealed). It consisted of inducing 
another person to commit the crime of perjury by “inciting, 
instigating, or persuading" him to swear falsely. 8 It was nec- 
essary that the accused knew the testimony given would be 
false. 9 There was also a misdemeanor, making false state- 
ments under oath, covering false swearing in non-trial situ- 
ations. 10 


3. 11 Del. Code § 721 (Repealed). 

4. Mumford v. State, 2 Storey (52 Del.) 48, 51, 144 A.2d 150, 152 
(Sup. Ct. 1958) ; State v. Shaffner, 6 Penn. (22 Del.) 576, 577, 69 Atl. 
1004, 1005 (1908). 

5. State v. Dryden, 3 Boyce (26 Del.) 466, 84 Atl. 1037 (1912). 

6. State v. Thomas, 2 Boyce (25 Del.) 20, 24, 78 Atl. 640, 641 (1910). 

7. Under this Criminal Code, the defendant in such a situation would 
be guilty of an attempt. See § 531. 

8. State v. Johnson, 3 Boyce (26 Del.) 472, 474, 84 Atl. 1040, 1041 
(1912). 

9. State v. Fahey, 3 Penn. (19 Del.) 594, 599, 54 Atl. 690, 692 
(1902). 

10. 11 Del. Code § 722 (Repealed). 
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The Code Provision 

Any false swearing constitutes perjury in the third de- 
gree, a class A misdemeanor. According to § 1224, “false 
swearing” consists of intentionally making a false statement 
or affirming the truth of a false statement previously made 
knowing it to be false, or not believing it to be true, while 
giving testimony under oath or under oath in a written in- 
strument. Perjury in the third degree will mainly pertain 
to false statements made under oath in written instruments 
where the intention is not that described in § 1222 (2), i.e % , 
to mislead a public servant in the performance of his official 
functions. There is no requirement of materiality. Thus the 
offense is similar to the former crime of making false state- 
ments under oath. Note that there is no reference to suborna- 
tion. That is now covered by general provisions on accom- 
plice liability. 


§1222. Perjury in the second degree. 

A person is guilty of perjury in the second degree when 
he swears falsely and when his false statement is : 

( 1 ) Made in a written instrument for which an oath is re- 
quired by law; and 

(2) Made with intent to mislead a public servant in the 
performance of his official functions; and 

(3) Material to the action, proceeding, or matter involved. 

Perjury in the second degree is a class E felony. 

CROSS-REFERENCES 


corroboration § 1234 
defense § 1231 
definitions § 1235 
intentionally § 231(1) 
no defense § 1232 
pleading and proof § 1225 
swears falsely § 1224 
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COMMENTARY ON § 1222 

For a discussion of former Delaware law on perjury, 
see Commentary on § 1221. 

Section 1222 concerns a more serious sort of false swear- 
ing in a written instrument. The statement must be made in 
a written instrument for which an oath is required by law, it 
must be material to the action, proceeding, or matter in- 
volved, and it must be made with intent to mislead a public 
servant in the performance of his official functions. An ex- 
ample would be a sworn false statement on a license appli- 
cation, made to induce an official to issue a license which he 
would not issue if he knew the true facts. This is a class E 
felony. 


§1223. Perjury in the first degree. 

A person is guilty of perjury in the first degree when he 
swears falsely and when his false statement consists of tes- 
timony and is material to the action, proceeding, or matter in 
which it is made. 

Perjury in the first degree is a class C felony. 

CROSS-REFERENCES 

corroboration § 1234 
defense § 1231 
definitions § 1235 
no defense § 1232 
pleading and proof § 1225 
swears falsely § 1224 

COMMENTARY ON § 1223 

For a discussion of the former Delaware law on per- 
jury, see Commentary on § 1221. 

Section 1223 concerns the most serious perjury offense, 
false swearing which consists of testimony (defined in § 1235) 
material to the action, proceeding, or matter in which it is 
made. This is, then, the common-law offense of perjury. The 
crime is made a class C felony in view of its disruptive effect 
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on the judicial process. Conviction for perjury of this type 
would, under Art. 2, § 21 of the Delaware Constitution, pre- 
clude a person from holding any office of trust, honor, or 
profit or from being eligible to sit in either House of the 
General Assembly. Since the activity described in § 1223 was 
the only conduct defined as perjury at the time of the adop- 
tion of Art. 2, § 21, it would appear inescapable that this 
would remain the only sort of perjury which would result in 
the disqualifications discussed. 11 

§1224. Definition of “swears falsely”. 

A person “swears falsely” when he intentionally makes a 
false statement or affirms the truth of a false statement pre- 
viously made, knowing it to be false or not believing it to be 
true, while giving testimony or under oath in a written in- 
strument. A false swearing in a written instrument is not com- 
plete until the instrument is delivered by its maker, or by 
someone acting in his behalf, to another person with intent 
that it be uttered or published as true. 

CROSS-REFERENCES 

knowingly § 231(2) 

knowledge of high probability § 255 

principles of definitions § 221 

COMMENTARY ON § 1224 

The definition has already been partially discussed in 
the Commentary on § 1221. This section substantially re- 
states former Delaware law in its requirement that the state- 
ment be false and known to be false by the accused. Two addi- 
tional elements have been added to the definition. Affirmation 
of a previously made false statement by one who knows it to 
be false is also perjury. This was, however, probably included 
in the former law’s definition by implication. Moreover, it is 
sufficient that the accused does not believe the statement he 
is making or affirming is true. He need not positively know 

11. See Brooks v. Taylor, 2 Storey (52 Del.) 138, 154 A^.2d 386 (Sup. 
Ct. 1959). 
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it is false. It seems desirable to require a person, when he 
makes a statement unreservedly (“absolutely” as the former 
law puts it) under oath, to believe he is telling the truth. 
Otherwise persons would escape conviction if they could sat- 
isfy the jury that they had no positive knowledge of a state- 
ment’s falsity, when in fact they were culpably attempting 
to influence some important decision or transaction by stat- 
ing as true matters which were not believed to be true. 

The section also provides that a false statement made in 
a written instrument does not constitute false swearing un- 
til the instrument is delivered by the maker or his agent to 
another person with intent that it be uttered or published as 
true. 


§1225. Perjury; pleading and proof when inconsistent 
statements are involved. 

When a person has made two statements under oath 
which are inconsistent to the degree that one of them is nec- 
essarily false, and the circumstances are such that each state- 
ment, if false, is perjurious, the inability of the prosecution 
to establish specifically which of the two statements is the 
false one does not preclude a prosecution for perjury. The 
prosecution may be conducted as follows : 

(1) The indictment or information may set forth the two 
statements and, without designating either, charge that one of 
them is false and perjurious. 

(2) The falsity of one or the other of the two statements 
may be established by proof of their irreconcilable inconsis- 
tency. Such proof is sufficient to establish a prima facie case of 
falsity. 


(3) If perjury of different degrees would be established 
by the making of the two statements, hypothetically assuming 
that each is false and perjurious, the defendant may be con- 
victed of the lesser degree at most. 
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COMMENTARY ON § 1225 

This section treats explicitly a sometimes perplexing per- 
jury problem. Suppose a person has made a sworn statement 
at one proceeding which is utterly inconsistent with another 
sworn statement by him. Clearly one must be false, and he 
must know it to be false. The proposed section makes proof 
in such cases easy by requiring proof only that the two state- 
ments are irreconcilable. The indictment need not state which 
is false, but need only point out an irreconcilable inconsis- 
tency and state that one of the two statements is false and 
perjurious. Conviction is then permitted if the jury are sat- 
isfied that the statements are irreconcilable and one is false 
in such a manner as to constitute perjury as defined in §§ 
1221-23. The accused may be convicted, however, only of the 
lowest degree of perjury which he could have committed, hy- 
pothetically assuming each statement to be false and per- 
jurious. 


§1231. Perjury; defense. 

In any prosecution for perjury, it is an affirmative de- 
fense that the accused retracted his false statement in the 
course of the proceeding in which it was made before the false 
statement substantially affected the proceeding and before it 
became manifest that its falsity was or would be exposed. 

CROSS-REFERENCE 
proof of affirmative defenses § 304 


COMMENTARY ON § 1231 

This section permits an accused to raise an affirmative 
defense proof that he retracted his false statement in the 
course of the very proceeding in which it was made, before it 
substantially affected the proceeding and before its falsity 
became manifest. The law should encourage this sort of 
change of heart. Excess zeal might be responsible for a false 
statement and might be understandable in some contexts. If 
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the accused repents in time, it seems justifiable to give him a 
defense. 


§1232. Perjury; no defense. 

It is no defense to a prosecution for perjury that : 

(1) The accused was not competent under the relevant 
rules of evidence to make the false statement alleged ; or 

(2) The accused mistakenly believed the false statement 
to be immaterial; or 

(3) The oath was administered or taken in an irregular 
manner; or 

(4) A document purporting to be made upon oath and ut- 
tered or published as so made by the accused, was not in fact 
made under oath ; or 

(5) The Court in which the acts constituting the offense 
were committed lacked jurisdiction over the person of the ac- 
cused or over the subject matter. 

CROSS-REFERENCE 

construction of provisions allowing no defense § 308 


COMMENTARY ON § 1232 

Section 1232 explicitly withholds certain defenses that 
might be urged to an indictment for perjury. They are tech- 
nical, rather than meritorious defenses, and in no way indi- 
cate that the accused’s conduct was socially or morally ac- 
ceptable. Thus the accused will not be heard to say that a 
rule of evidence made him incompetent to make the alleged 
false statement (because of rule prohibiting spouses from tes- 
tifying against each other during coverture, for example) , or 
that he thought it immaterial, or that there was a defect in 
the administration of the oath, or that a document purporting 
to be made under oath was in fact not so made. Subsection 
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(5) was added to insure that perjurious testimony will be 
criminal despite questions about the court's jurisdiction. 12 


§1233. Making a false written statement. 

A person is guilty of making a false written statement 
when he makes a false statement which he knows to be false 
or does not believe to be true in a written instrument bearing 
a notice, authorized by law, to the effect that false statements 
therein are punishable. 

Making a false written statement is a class A misde- 
meanor. 


CROSS-REFERENCES 

knowingly § 231(2) 

knowledge of high probability § 255 


COMMENTARY ON § 1233 

This section concerns unsworn statements made in a 
special class of written instruments : those bearing an autho- 
rized notice that false statements therein are punishable. The 
accused must know the statement to be false or not believe 
it to be true, and it must in fact be false. The warning of 
liability to punishment for making a false written statement 
must be authorized by law. It is contemplated that a warning 
would be authorized on various kinds of official instruments 
for which an oath is thought too cumbersome. 

§1234. Perjury, making a false written statement; cor- 
roboration. 

In any prosecution for perjury or making a false written 
statement, falsity of a statement may not be established by 
the uncorroborated testimony of a single witness. Corrobora- 
tion may be made by circumstantial evidence. 


12. Some of the matters mentioned were raisable as defenses at 
common law. See 1 Russell, Crime 294 (Turner ed. 1964). 
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COMMENTARY ON § 1234 

This section forbids conviction for perjury or for mak- 
ing a false written statement on the basis of the uncorrobo- 
rated testimony of a single witness. No matter how reliable 
the witness is, his uncorroborated statement under oath ought 
not to be allowed to weigh more heavily than the statement 
under oath of the accused which is alleged to be false. Cor- 
roboration, of course, may be circumstantial, or may come 
from the testimony of a second witness. 


§1235. Perjury and related offenses; definitions. 

(1) “Oath” includes an affirmation and every other mode 
authorized by law of attesting the truth of that which is 
stated. 

(2) “Swear” means to state under oath. 

(3) “Testimony” means an oral statement made under 
oath in a proceeding before any court, body, agency, public 
servant, or other person authorized to conduct the proceed- 
ing and to administer the oath or cause it to be administered. 

(4) “Oath required by law.” An affidavit, deposition, or 
other written instrument is one for which an oath is required 
by law when, absent on oath, it does not or would not, ac- 
cording to statute or appropriate regulatory provisions, have 
legal efficacy in a court of law or before any public or gov- 
ernmental body, agency, or public servant to whom it is or 
might be submitted. 

(5) “Material.” A statement is “material” when, re- 
gardless of its admissibility under the rules of evidence, it 
could have affected the course or outcome of the proceeding. 

(6) “Public servant” has the meaning given in subsec- 
tion 1209 (4) of this Criminal Code. 

CROSS-REFERENCES 

general definition section § 222 
principles of definitions § 221 
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COMMENTARY ON § 1235 

The definitions are self-explanatory. Note that subsection 
(1) expressly includes affirmations within the definition of 
“oath”. The definition of “material” is similar to that given 
by the Delaware Supreme Court in Mumford v. State. 19 

Subpart D 

Offenses Involving Obstruction of Governmental Operations 

§1241. Refusing to aid a police officer. 

A person is guilty of refusing to aid a police officer when, 
upon command by a police officer identifiable or identified by 
him as such, he unreasonably fails or refuses to aid the po- 
lice officer in effecting an arrest, or in preventing the commis- 
sion by another person of any offense. 

Refusing to aid a police officer is a class B misdemeanor. 

COMMENTARY ON § 1241 

The common law required private citizens to come to the 
aid of police officers, if they reasonably could do so, upon re- 
quest or command. 1 This section makes a similar requirement. 
A private citizen is required to assist in effecting an arrest 
or in preventing the commission of an offense by another 
person, if requested to do so by a person he knows or should 
know is a police officer. The reasonableness of a failure or 
refusal to assist will be for the jury, but among the factors 
to be considered are the urgency of the task the accused was 
doing when he was asked for help and the likelihood of dan- 
ger in assisting the officer. The offense is a class B misde- 
meanor because a more severe punishment is not needed. The 
main point is to put people on notice that their help may be 
required. Harboring or otherwise assisting criminals is a sep- 
arate problem, dealt with in § 1244. 

13. 2 Storey (52 Del.) 48, 51, 144 A.2d 150, 152 (Sup. Ct. 1958). 

1. 1 Russell, Crime 663 (Turner ed. 1964) ; Williams, Criminal 
Law § 141 (2d ed. 1961). 
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§1242. Aiding a police officer; civil liability. 

A person who complies with section 1241 by aiding a po- 
lice officer, upon command, to effect an arrest or prevent the 
commission of an offense, shall not be held liable to any per- 
son for any damages resulting therefrom, provided that he 
employs means which would have been employed by a reason- 
able man under the circumstances known to him at the time. 

COMMENTARY ON § 1242 

This section is intended to save a person who assists a 
police officer upon command from a very unpleasant dilemma. 
Without it, he might be subject to criminal liability if he 
refuses and civil liability if he complies. It does not seem 
wise, however, to excuse use of unreasonable means to ef- 
fect an arrest or prevent the commission of an offense from 
civil liability. The reasonableness should be judged upon the 
facts as they would have appeared to a reasonable man under 
the circumstances. This is to prevent second guessing, because 
the circumstances will be urgent and perhaps dangerous. Thus 
a move which is reasonable as the situation then appeared 
is excused from civil liability. 

Note that, in any event, the section does not permit in- 
quiry into the reasonableness of the officer’s command. The 
purpose is to encourage people to comply, not to saddle them 
with an impossible burden of evaluating the reasonableness 
of the officer’s command at the time when it is made. 

§1243. Obstructing firefighting operations. 

A person is guilty of obstructing firefighting operations 
when he intentionally and unreasonably obstructs the efforts 
of any fireman in extinguishing a fire, or prevents or dissuades 
another person from extinguishing or helping to extinguish a 
fire. 

Obstructing firefighting operations is a class A misde- 
meanor. 

CROSS-REFERENCE 

intentionally § 231(1) 
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COMMENTARY ON § 1243 

This section imposes a class A misdemeanor penalty up- 
on people who intentionally and unreasonably obstruct the 
efforts of a fireman in extinguishing a fire, or who inten- 
tionally and unreasonably prevent or dissuade another per- 
son from extinguishing or helping to extinguish a fire. Un- 
der the second clause, a crime would occur, for example, when 
the accused prevents someone from taking emergency mea- 
sures to put out a fire before firemen arrive. The section 
should not be narrowly construed, but is meant to include 
obstructing firemen who are on their way to a fire as well 
as firemen who are actually on the scene. 

§1244. Hindering prosecution. 

A person is guilty of hindering prosecution when, with 
intent to prevent, hinder, or delay the discovery or apprehen- 
sion of, or the lodging of a criminal charge against, a person 
who he knows has committed acts constituting a crime, or 
is being sought by law enforcement officers for the commis- 
sion of a crime, he: 

(1) Harbors or conceals the person; or 

(2) Warns the person of impending discovery or appre- 
hension; or 

(3) Provides the person with money, transportation, 
weapon, disguise, or other means of avoiding discovery or ap- 
prehension; or 

(4) Prevents or obstructs, by means of force, intimida- 
tion, or deception, anyone from performing an act which might 
nid in the discovery or apprehension of the person or in the 
lodging of a criminal charge against him; or 

(5) Suppresses, by an act of concealment, alteration, or 
destruction, any physical evidence which might aid in the dis- 
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covery or apprehension of the person or in the lodging of 
a criminal charge against him ; or 

(6) Aids the person to protect or profit expeditiously from 
an advantage derived from his crime. 

Hindering prosecution is a class A misdemeanor. 

CROSS-REFERENCES 

intentionally § 231(1) 
knowingly § 231(2) 


COMMENTARY ON § 1244 
Former Delaware Law 

The former Delaware Code punished an “accessory af- 
ter the fact” by a fine of $1000 and a three-year prison sen- 
tence. The crime was defined as follows: “Whoever, knowing 
that a crime against the State has been committed, receives, 
relieves, comforts or assists the offender in order to hinder 
or prevent his apprehension, trial or punishment, is an ac- 
cessory after the fact.” 2 The accessory after the fact could 
be tried and convicted without the conviction and trial of the 
principal. 3 

In addition, misprision of felony was an offense. It was 
defined as follows: “At common law (misprision) . . . was 
‘the criminal neglect either to prevent a felony from being 
committed or to bring the offender to justice after its com- 
mission, but without such previous concert with or subse- 
quent assistance of him as will make the concealor an ac- 
cessory before or after the fact.’ . . . Thus silently to ob- 
serve the commission of a felony, without endeavoring to ap- 
prehend the offender was a misprision of a felony; a person 
knowing of the commission of a felony and who the offender 
was, being bound to take the proper steps to prosecute the 
felon with all possible expedition.” 4 


2. 11 Del. Code § 103 (Repealed). 

3. Ibid. 

4. State v. Biddle, 2 W. W. Harr. (32 Del.) 401, 403, 124 Atl. 804, 
805 (1923). 
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The Code Provision 

Section 1244 discards the archaic concepts of “acces- 
sory after the fact” and “misprision” and enacts a compre- 
hensive prohibition of all acts of hindering prosecution. It 
requires an intent “to prevent, hinder, or delay” discovery 
or apprehension of a person he knows has committed acts 
constituting a crime. Alternatively, he must know that the 
person is being sought by law enforcement officers for the 
commission of a crime. The actor need not know that the acts 
constitute a crime. This does not really create strict liability, 
though it does require those who harbor criminals to know 
the law at their peril. Moreover, considerable protection 
against unjust convictions under this section is provided by 
the requirement of a specific intent to prevent, hinder, or de- 
lay arrest. It is sufficient under § 1244 that the accused knew 
or believed that the person he was protecting was being 
sought by law enforcement officers, despite his personal con- 
viction that the officers were seeking the wrong person. Fin- 
ally, it is sufficient that the accused intended to assist a per- 
son in profiting or benefiting from the commission of a 
crime. This last class of cases is at present beyond the lim- 
its of the crime of being an accessory after the fact, but it is 
logically related and legislation is certainly called for here. 
Persons who would be guilty under this section would in- 
clude those who could not be found guilty as receivers. 

The section spells out in detail the acts which are pro- 
hibited. These provisions are self-explanatory. It is worth 
noting that the proposed provision goes considerably beyond 
the former law. It does not, however, cover all of what was 
formerly misprision. The section places no affirmative duty 
upon the witness of a crime to inform the police. In the re- 
ported cases of misprision, it is clear that the accused had 
a substantial connection with the crime. No case has been 
found in which a person was punished for failing to report 
a crime with which he had no connection other than as a 
witness. On the other hand, if the person is involved in some 
positive way — if he sends the police off in the wrong direc- 
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tion, for example — he ought to be punished. The section makes 
such a division of the cases. A positive act of interference is 
required for liability. 

Class A misdemeanor penalties are provided. Consider- 
ably more serious penalties are available if the accused’s con- 
duct rises to the level of one of the crimes defined in earlier 
parts of this Code ( e.g ., receiving) . 

The immunity granted by the former law from prose- 
cution as an accessory after the fact of “a husband, wife, 
parent, child or servant” of the principal offender, except 
where a person standing in that relationship breaks a prison, 
uses force to prevent arrest, or aids the escape of the prin- 
cipal , 5 is not carried over to the new code. 


§1245. Falsely reporting an incident. 

A person is guilty of falsely reporting an incident when, 
knowing the information reported, conveyed, or circulated 
is false or baseless, he: 

(1) Initiates or circulates a false report or warning of or 
impending occurrence of a fire, explosion, crime, catastrophe, 
or emergency under circumstances in which it is likely that 
public alarm or inconvenience will result ; or 

(2) Reports, by word or action, to any official or quasi-of- 
ficial agency or organization having the function of dealing 
with emergencies involving danger to life or property an al- 
leged occurrence or impending occurrence of a fire, explosion, 
or other catastrophe or emergency which did not in fact occur 
or does not in fact exist ; or 

(3) Reports to a law enforcement officer or agency: 

(a) The alleged occurrence of an offense or incident 

which did not in fact occur; or 


5. 11 Del. Code § 103 (Repealed). 
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(b) An allegedly impending occurrence of an offense 
or incident which is not in fact about to occur; or 

(c) False information relating to an actual offense 
or incident or to the alleged implication of same person 
therein. 

Falsely reporting an incident is a class B misdemeanor. 

CROSS-REFERENCE 

intentionally § 231(1) 

COMMENTARY ON § 1245 

Former Delaware law prohibited false fire alarms, false 
complaints to the police and false information concerning the 
placement of bombs and other explosives in public buildings 
and places. 6 Section 1245 somewhat expands the former law 
by including in subsection (1) the circulation of any false 
report of catastrophe or emergency, though not necessarily 
to a public agency, when it is likely that public alarm or in- 
convenience will result. This would include calling out “Fire” 
in a crowded theatre, for example. Subsection (2) involves 
reports to official and quasi-official ( e.g ., private organiza- 
tions set up to prevent suicides) the existence of a non-ex- 
istent emergency. Subsection (3) relates particularly to law- 
enforcement agencies and officers, and includes false reports 
of incidents, and false and misleading information. Because 
of the expense, inconvenience, and danger involved in falsely 
reporting an incident, class B misdemeanor penalties are jus- 
tified. 

§1246. Compounding a crime. 

A person is guilty of compounding a crime when: 

(1) He solicits, accepts, or agrees to accept any benefit 
from a person upon any representation or pretense that 
criminal prosecution of such person shall be dropped, withheld 
or abandoned, or the sentence thereon reduced, or upon any 


6. 11 Del. Code §§ 511, 521, 525 (Repealed). 
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promise to assert pretended influence to cause such criminal 
prosecution to be dropped, withheld or abandoned, or the sen- 
tence thereon reduced, 

(2) He offers, confers, or agrees to confer any benefit up- 
on another person upon an agreement or understanding that 
the other person will refrain from initiating a prosecution for 
a crime. 

Compounding a crime is a class A misdemeanor. 

COMMENTARY ON § 1246 

Section 1246 substantially restates, in more easily under- 
standable terms, the former law, 7 except that the offense 
applies to compounding all crimes, and not merely felonies. 
The accused must solicit, accept, or agree to accept a benefit 
for taking some action with respect to a pending or threatened 
criminal prosecution. Subsection (2) is the reverse side of the 
coin : it covers the act of one who confers, or offers or agrees 
to confer, a benefit upon another person for the same purpose. 
Compounding is made a class A misdemeanor, in light of the 
similar penalty assigned to hindering prosecution. 

Section 1246 should be read in conjunction with the pro- 
visions on coercion (§ 791) and theft by extortion (§ 846). 

Nothing in § 1246 is intended to prohibit the practice of 
plea bargaining by defense and prosecution attorneys in con- 
nection with a criminal prosecution. 

§1247. Compounding a crime; defense. 

In any prosecution for compounding a crime, it is an 
affirmative defense that the benefit did not exceed the amount 
which the accused believed to be due as restitution or indemni- 
fication for harm caused by the crime. 

CROSS-REFERENCE 
proof of affirmative defenses § 304 


7. 11 Del. Code § 104 (Repealed) ; State v. Duhamel, 2 Harr. (2 
Del.) 532, 533 (1836). 
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COMMENTARY ON § 1247 

This section follows other provisions relating to coercive 
activity 8 in allowing an affirmative defense that the accused 
engaged in the conduct charged to constitute an offense for 
the purpose of securing restitution for a wrong done to him. 
Thus, this section would permit an employer, from whom 
funds had been stolen, to agree not to inform the police of 
the crime in return for his employee’s agreement to make full 
restitution. 9 This may at first blush appear wrong, but upon 
careful consideration, the following arguments may be made 
in favor : 

(1) The section does not say that the employee, for ex- 
ample, has committed no crime. He may still be punished, 
despite the making of restitution. 

(2) The only point is that the employer may not be held 
guilty of any crime for employing a rational means of securing 
a return of his property. Public opinion would no doubt 
strongly support the view that it is unjustifiable to impose 
criminal penalties for such acts. 

(3) The defense only goes to compounding. If there are 
affirmative acts of concealment of the crime, the employer 
would be guilty of hindering prosecution under proposed 
§ 1244. 

(4) There is general agreement among commentators 
that the lines between good and evil in this area are so fuzzy 
that criminal penalties are unworkable. Cases holding em- 
ployers guilty in such circumstances have been roundly con- 
demned. If the thief is willing to admit his fault and to make 
restitution, the criminal law should favor this private solution. 

On the other side, it may be argued that the crime is com- 
mitted against society and that the offender who is not to be 
prosecuted is potentially dangerous. These arguments are 
unpersuasive when point (1) above is carefully considered, 


8. See §§ 792, 847(2). 

9. The section makes important changes in the former Delaware 
law. See 11 Del. Code § 504 (Repealed). 
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since this section does not purport to relieve the underlying 
offense of any criminal punishment. It is wrong to impose 
an impossible burden on someone who resorts to a reasonable 
means to secure restitution or indemnification for harm done 
to him. 


Subpart E 

Escape and Other Offenses Relating to Custody 

§1251. Escape in the third degree. 

A person is guilty of escape in the third degree when he 
escapes from custody. 

Escape in the third degree is a class A misdemeanor. 

CROSS-REFERENCE 

definitions § 1258 

COMMENTARY ON § 1251 
Former Delaware Law 

Aside from miscellaneous statutes imposing liability upon 
certain officers and other persons for permitting or aiding 
escapes (which are not meant to be affected by these pro- 
visions), there was no statutory law relating to the crime of 
escape in Delaware. It was therefore treated under 11 Del. 
Code § 105 (Repealed). In State v. Norris, 1 it is said that: 
“The indispensible elements of the offense of escape are lawful 
commitment to a prison and the unlawful breaking out of that 
prison.” However, it would appear from the language of 
Gaskill v. State 2 that neither confinement in a prison nor 
breaking out was indispensible. That case held that a prisoner 
assigned to outside employment was guilty of escape when he 
walked away therefrom. The Court quoted with approval the 


1. 6 Terry (45 Del.) 333, 337, 73 A.2d 790, 793 (1950). 

2. 1 Storey (51 Del.) 107, 108, 138 A.2d 500, 501 (Super. Ct. 1958). 
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following definition: “An escape has been broadly defined as 
the voluntary departure of a person without force from the 
lawful custody of an officer or from any place where he is 
lawfully confined, or as it is more tersely stated, the unlawful 
departure of a prisoner from the limits of his custody or the 
act of a prisoner in regaining his liberty before released in 
due course of law.” That definition is probably sufficient to 
cover the case of an arrested person who escapes before being 
committed to prison. There were no known defenses to the 
crime of escape, other than a contention that the person was 
not in fact in custody. It is clear that intolerable living con- 
ditions were no defense. The reason for the rule was said to 
be the disruption of prison routine and the expense of re- 
capture. 3 However, the Court expressed the tentative view 
that a prisoner who flees a fire or a bursting steam pipe would 
not be guilty of escape if he promptly surrendered himself in 
a safe place. 

The Code Provision 

Section 1251 covers any escape from custody, a term 
defined in § 1258 to mean restraint by a public servant pur- 
suant to an arrest, detention, or an order of a court. The defi- 
nition of “escape” in § 1258 requires knowledge that the 
actor’s departure is unpermitted. This would relieve from 
liability a person who departs from custody as a result of a 
misunderstanding, thinking that he is free to leave. It is a 
class A misdemeanor to escape from custody. It is a fairly 
serious offense because of the potential danger to guards and 
bystanders incident in any escape. Moreover, the statute seeks 
to encourage reliance on legal processes to terminate any un- 
justified custody. 


§1252. Escape in the second degree. 

A person is guilty of escape in the second degree when he 


3. State v. Palmer, 6 Terry (45 Del.) 308, 310, 72 A.2d 442, 444 
(1950). 
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escapes from a detention facility or from the custody of the 
Department of Correction. 

Escape in the second degree is a class E felony. 

CROSS-REFERENCE 

definitions § 1258 

COMMENTARY ON § 1252 

For a discussion of the former Delaware law on escape 
see Commentary on § 1251. 

Escape in the second degree differs from escape in the 
first degree in that the escape is made from a detention facility 
or from the custody of the Department of Correction. The 
latter point is meant to cover cases in which a person is being 
transported from one detention facility to another, or is 
working on a prison farm. “Detention facility” and “escape” 
are defined in § 1258. 

§1253. Escape after conviction. 

A person shall be guilty of escape after conviction if such 
person, after entering a plea of guilty or having been convicted 
by the Court, escapes from a detention facility or from the 
custody of the Department of Correction. 

Escape after conviction shall be a class D felony; provided 
however, that if the defendant uses force or the threat of force 
against another person or has a deadly weapon in his posses- 
sion at the time of escape, it shall be a class C felony. If the 
defendant inflicts injury upon another person during the 
escape or from the time of escape until such person is again in 
custody, it shall be a class B felony. Any sentence imposed 
upon conviction of escape after conviction shall not run con- 
currently with any other sentence. 

CROSS-REFERENCE 

definitions § 745 
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COMMENTARY ON § 1253 

For a discussion of the former Delaware law on escape, 
see Commentary on § 1251. 

Escape after conviction is the most serious escape offense. 
It differs from escape in the second degree in that, when the 
escape is made, the defendant has been convicted of an offense. 
The crime is a class D felony, but it is increased to a class C 
felony if force or a deadly weapon is involved and to a class B 
felony if injury is inflicted. The sentence for this offense may 
not be concurrent with other sentences which are or have been 
imposed on the defendant. 

§1256. Promoting prison contraband. 

A person is guilty of promoting prison contraband when: 

(1) He knowingly and unlawfully introduces any contra- 
band into a detention facility; or 

(2) Being a person confined in a detention facility, he 
knowingly and unlawfully makes, obtains, or possesses any 
contraband. 

Promoting prison contraband is a class A misdemeanor 
except that if the prison contraband is a deadly weapon, it is a 
class D felony. 


CROSS-REFERENCES 

definitions § 1258 
knowingly § 231(2) 


COMMENTARY ON § 1256 

This section is designed to inhibit the introduction into 
detention facilities of materials likely to be used to effectuate 
an escape or otherwise contravene prison rules. “Contraband” 
is defined in § 1258. Subsection (2) covers the prisoner him- 
self, whereas subsection (1) covers a person who is not a 
prisoner, including a guard. The crime is a class A misde- 
meanor, but becomes a class D felony if a deadly weapon is 
involved. 
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§1257. Resisting arrest. 

A person is guilty of resisting arrest when he inten- 
tionally prevents or attempts to prevent a peace officer from 
effecting an arrest or detention of himself or another person or 
intentionally flees from a peace officer who is effecting an ar- 
rest. 

Resisting arrest is a class A misdemeanor. 

CROSS-REFERENCES 

intentionally § 231(1) 
detention 11 Del. Code § 1902 

COMMENTARY ON § 1257 

It will be recalled that this Criminal Code gives no right 
to resist an arrest by a police officer, whether or not the arrest 
was lawful and whether or not the accused knew the arrester 
was a police officer. 1 This is a complementary section designed 
to make resisting an arrest by a peace officer a substantive 
offense. The goal is to have him submit, calmly explain to the 
officer that the arrest was not warranted, and if that fails to 
explain it to the committing magistrate. He may not seek to 
prevent the arrest or use flight to resist the arrest. This sec- 
tion does not, however, prevent him from arguing with the 
officer. The term “peace officer” is meant to include all public 
servants who have rights or duties to make arrests. It seems 
good policy to insist that their efforts to make an arrest meet 
with no physical resistance. The section also includes resisting 
detention. 11 Del. Code § 1902 permits temporary detention 
of a suspect under certain circumtances, and this is the deten- 
tion referred to. 

§1258. Escape and offenses relating to custody; defini- 
tions. 

As used in sections 1251 through 1257 of this Criminal 
Code: 

(1) “Detention facility” means any place used for the 
confinement of a person. 

(a) Charged with or convicted of an offense; or 


1. § 464(4). 
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(b) Charged with being a delinquent child as defined 
in 10 Delaware Code, § 901, or 

(c) Held for extradition or as a material witness; or 

(d) Otherwise confined pursuant to an order of a 
court. 

(2) “Custody” means restraint by a public servant pur- 
suant to an arrest, detention, or an order of a court. 

(3) “Contraband” means any intoxicating liquor or drug 
prohibited under Chapter 47 of Title 16, Delaware Code, except 
as prescribed by a physician for medical treatment, any money 
without the knowledge or consent of the Department of Health 
and Social Services, any deadly weapon or part thereof, or any 
instrument or article which may be used to effect an escape. 

(4) “Escape” means departure from the place in which 
the actor is held or detained with knowledge that such de- 
parture is unpermitted. 

CROSS-REFERENCES 

general definition section § 222 
principles of definitions § 221 
proof of knowledge § 207 


COMMENTARY ON § 1258 

The definitions are largely self-explanatory, and have 
been discussed where relevant in the preceding Commentary. 
The person who escapes from a detention facility need not 
himself be detained for any of the specified purposes. It is 
important only that the facility itself be so used. This makes 
any escape from such a fac: -1 ity a potential source of danger. 

The definition of “contraband” is in accord with that 
found in 11 Del. Code § 6561. “Custody” includes “detention” 
as authorized in 11 Del. Code § 1902. Undoubtedly it will also 
be construed to include “constructive custody.” This would 
cover situations in which a convicted prisoner is released, sub- 
ject to the supervision of the Department of Correction, to 
go to his place of employment or another specified place. 
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Subpart F 

Offenses Relating to Judicial and Similar Proceedings 

§1261. Bribing a witness; 

A person is guilty of bribing a witness when he offers, 
confers, or agrees to confer, any benefit upon a witness or a 
person about to be called as a witness in any official proceeding 
upon an agreement or understanding that : 

(1) The testimony of the witness will thereby be in- 
fluenced, or 

(2) The witness will absent himself from, or otherwise 
avoid or seek to avoid appearing or testifying at, the official 
proceeding. 

Bribing a witness is a class D felony. 

§1262. Bribe receiving by a witness. 

A witness or a person about to be called as a witness in 
any official proceeding is guilty of bribe receiving by a witness 
when he solicits, accepts, or agrees to accept any benefit from 
another person upon an agreement or understanding that : 

(1) His testimony will thereby be influenced; or 

(2) He will absent himself from, or otherwise avoid or 
seek to avoid appearing or testifying at, the official proceed- 
ing. 

Bribe receiving by a witness is a class D felony. 

CROSS-REFERENCE 

definitions § 1274 

COMMENTARY ON §§ 1261-62 

These two sections deal with aspects of bribery involving 
witnesses and persons about to be called as witnesses in any 
official proceeding (as defined in § 1274). It covers both giv- 
ing and receiving such a bribe. The intention must be that the 
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testimony of the witness will be influenced, or that he will ab- 
sent himself from or otherwise avoid or seek to avoid appear- 
ing at the official proceeding. This crime is therefore much 
like the crime of perjury, but differs from perjury in that 
attention is focused on giving or receiving a benefit, rather 
than upon the influenced testimony. Because of the serious 
disruption of the official proceeding and the consequent in- 
justice which may be done to innocent litigants, the offense 
deserves a serious penalty. It is here made a class D felony. 
The section does not forbid the standard practice of paying 
witnesses their wages or a fee for appearing. The sections 
cover only those cases in which there is an intent to influence 
or disrupt the witness's testimony. 

§1263. Tampering with a witness. 

A person is guilty of tampering with a witness when, 
knowing that a person is or is about to be called as a witness in 
an official proceeding: 

(1) He induces or attempts to induce the person to absent 
himself from or otherwise to avoid or seek to avoid appearing 
or testifying at the official proceeding with the intent to in- 
fluence the outcome thereof ; or 

(2) He knowingly makes any false statement or practices 
any fraud or deceit with intent to affect the testimony of the 
person. 

Tampering with a witness is a class A misdemeanor. 

CROSS-REFERENCES 

definitions § 1274 
intent § 231(1) 
knowingly § 231(2) 


COMMENTARY ON § 1263 

Acts intended to influence a witness which do not involve 
giving a benefit would not, under §§ 1261-62 constitute bribery. 
Those acts are punished under this section as tampering with 
a witness. The proscribed conduct includes inducing the wit- 
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ness to absent himself from the official proceeding, and know- 
ingly making a false statement or practicing fraud or deceit 
with intent to affect the witness’s testimony. The section would 
thus cover the case of one who deliberately misinforms a 
witness or deceives him as to the true state of the facts. Con- 
duct intended to cause a witness to change his testimony 
(when not involving false information or deceit) would consti- 
tute aiding and abetting or soliciting perjury, and would 
therefore be covered by other parts of this Code. Subsection 
(1) requires proof of an intent to influence the outcome of the 
proceeding, whereas subsection (2) requires an intent to affect 
the testimony of the witness tampered with. 

§1264. Bribing a juror. 

A person is guilty of bribing a juror when he offers, con- 
fers, or agrees to confer, any benefit upon a juror upon an 
agreement or understanding that the juror’s vote, opinion, 
judgment, decision, or other action as a juror will thereby be 
influenced. 

Bribing a juror is a class D felony. 

§1265. Bribe receiving by a juror. 

A juror is guilty of bribe receiving by a juror when he 
solicits, accepts, or agrees to accept any benefit from another 
person upon agreement or understanding that his vote, opinion, 
judgment, decision or other action as a juror will thereby be 
influenced. 

Bribe receiving by a juror is a class D felony. 

CROSS-REFERENCE 

definitions § 1274 

COMMENTARY ON §§ 1264-65 

These sections cover the acts of giving bribes to jurors 
and receipt of bribes by jurors. The intent must be that the 
juror’s action will be influenced as a result of the benefit. It 
need not be shown that the juror’s action was influenced, but 
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only that there was an agreement or understanding that it 
would be influenced. Following §§ 1261-62, these crimes are 
made class D felonies because of the harmful effect on the 
judicial process and on the rights of litigants. 


§1266. Tampering with a juror. 

A person is guilty of tampering with a juror when, with 
intent to influence the outcome of an official proceeding, he 
communicates with a juror in the proceeding, except as per- 
mitted by the rules of evidence governing the proceeding. 

Tampering with a juror is a class A misdemeanor. 
CROSS-REFERENCES 

definitions § 1274 
exception § 1268 
intent § 231(1) 


COMMENTARY ON § 1266 

This section does not require that any benefit be con- 
ferred or received, but only that there be some unauthorized 
communication with a juror, accompanied by the intent to 
influence the outcome of an official proceeding. 1 Thus the sec- 
tion prohibits discussion with jurors during the hearing of a 
case, when the discussion is intended to influence the outcome 
of the case. The State need only prove the communication and 
the existence of the requisite intent; it need not prove there 
was any influence on the outcome. 

§1267. Misconduct by a juror. 

A juror is guilty of misconduct by a juror when, in re- 
lation to an official proceeding pending or about to be brought 
before him, he agrees to give a vote, opinion, judgment, de- 


1. It would appear that any communication with a juror might 
formerly have been contempt. See State v. Brewer, 1 W. W. Harr. (31 
Del.) 353, 370-71, 114 Atl. 604, 607 (1921). 
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cision, or report for or against any party to the action or 
proceeding. 

Misconduct by a juror is a class A misdemeanor. 
CROSS-REFERENCES 

definitions § 1274 
exception § 1268 


COMMENTARY ON § 1267 

Any agreement by a juror about his official action is 
penalized by this section. It is obvious that the law requires 
a juror's decision to be based upon the evidence given at trial, 
and not upon any secret agreement about the outcome of the 
case. No benefit need be received, nor is it necessary for the 
State to prove that the juror’s action was affected. The es- 
sence of the offense is the unlawful agreement. Consistently 
with the crime of tampering with a juror, class A misde- 
meanor penalties are proposed. 

§1268. Tampering with a juror, misconduct by a juror; 
exception. 

Nothing in sections 1266 or 1267 of this Criminal Code 
applies to communications between jurors in the same pro- 
ceeding with regard to matters admitted as evidence in the 
proceeding. 


CROSS-REFERENCES 

definitions § 1274 

proving exemption from criminal liability § 305 


COMMENTARY ON § 1268 

This section is intended to limit the scope of §§ 1266-67 
by permitting communications between jurors on matters ac- 
tually admitted into evidence in the proceeding, despite an in- 
tention to influence the outcome of the case. Obviously there 
is nothing improper in such communications. Communications 
on matters not admitted into evidence which are intended to 


377 



§ 1269 


Delaware Criminal Code 


influence the outcome of the proceedings are not covered by 
this exception. 

§1269. Tampering with physical evidence. 

A person is guilty of tampering with physical evidence 
when: 

(1) Intending that it be used or introduced in an official 
proceeding or a prospective official proceeding he 

(a) Knowingly makes, devises, alters, or prepares 

false physical evidence; or 

(b) Produces or offers false physical evidence at a 

proceeding, knowing it to be false; or 

(2) Believing that certain physical evidence is about to 
be produced or used in an official proceeding or a prospective 
official proceeding, and intending to prevent its production or 
use, he suppresses it by any act of concealment, alteration, 
or destruction, or by employing force, intimidation, or decep- 
tion against any person. 

Tampering with physical evidence is a class E felony. 

CROSS-REFERENCES 

definitions § 1274 
intentionally § 231(1) 
knowingly § 231(2) 


COMMENTARY ON § 1269 

Making or producing at trial false evidence and know- 
ingly concealing or otherwise preventing the production of 
evidence are the acts penalized by this section. In the first 
case there must be an intent to use or introduce the evidence 
in some official proceeding, and the actor must know that the 
evidence made or produced is false. In the second case the 
actor must intend to prevent production or use of the evi- 
dence. The crime is serious, and thus fully deserves class E 
felony penalties. Physical evidence is accorded great weight 
by triers of fact, so the dangers of a miscarriage of justice are 
multiplied when such evidence is fabricated or concealed. 
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§1271. Criminal contempt. 

A person is guilty of criminal contempt when he engages 
in any of the following conduct : 

(1) Disorderly, contemptuous, or insolent behavior, com- 
mitted during the sitting of a Court, in its immediate view and 
presence, and directly tending to interrupt its proceedings or to 
impair the respect due to its authority; or 

(2) Breach of the peace, noise, or other disturbance di- 
rectly tending to interrupt a Court’s proceedings; or 

(3) Intentional disobedience or resistance to the process, 
injunction, or other mandate of a Court; or 

(4) Contumacious refusal to be sworn as a witness in any 
Court proceeding or, after being sworn, to answer any proper 
interrogatory; or 

(5) Knowingly publishing a false or grossly inaccurate re- 
port of a Court’s proceedings; or 

(6) Intentional refusal to serve as a juror; or 

(7) Intentional and unexcused failure by a juror to attend 
a trial at which he has been chosen to serve as a juror; or 

(8) Intentional failure to appear personally on the re- 
quired date, having been released from custody, with or with- 
out bail, by court order or by other lawful authority, upon con- 
dition that he will subsequently appear personally in connection 
with a criminal action or proceeding. 

Criminal contempt is a class A misdemeanor, except for 
violations of subsection (1) of this section. A violation of sub- 
section (1) of this section shall be a class B misdemeanor. 

CROSS-REFERENCES 

intentionally § 100(1) 
knowingly § 100(2) 
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COMMENTARY ON § 1271 

Criminal contempt does not seem to have been dealt with 
in the former statutory law, except for four inadequate pro- 
visions 2 which dealt with certain contemptuous acts. These 
sections will be referred to below in connection with the pro- 
visions to which they relate. In addition Superior Court Rule 
42 deals with punishment of criminal contempt. 

Subsection (1) covers the case of disorderly conduct in 
the Court’s presence. Abusive, railing, or threatening 
speeches against the Court (though not necessarily in its 
presence) were punishable as contempt by 11 Del. Code § 
452 (Repealed). Subsection (1) clearly requires that the 
Court be sitting and present, and that the “disorderly, con- 
temptuous, or insolent behavior” have a direct tendency to 
interrupt the proceedings or impair the respect due to the 
Court. Note that § 1271 contemplates prosecution in the nor- 
mal way and a separate trial on the contempt charge. For the 
exceptional case of summary punishment for contempt, see 
§ 1272. 

Subsection (2) prohibits breach of the peace, noise, or 
other disturbance directly tending to interrupt the Court’s 
proceedings. The acts need not be done in the presence of the 
Court, and it is conceivable that the Court may not be sit- 
ting when a prohibited act is done, though that would be a 
rare case. 11 Del. Code § 451 (Repealed) covered the situ- 
ation described only as it affects justices of the peace. 

Subsection (3) makes intentional disobedience or resis- 
tance to the process, injunction, or other mandate of the 
Court punishable as criminal contempt. At the outset, it 
should be emphasized that there is no summary conviction, 
but the matter will be tried as criminal contempt only in the 
particularly egregious cases in which the Attorney General 
decides to prosecute. Under 11 Del. Code § 452 (Repealed) 
resistance to the execution of a warrant or court order was 
punishable as contempt. The old case of State v. Gilpin 3 

2. 11 Del. Code §§ 451-54 (Repealed). 

3. 1 Del. Ch. 25 (1817). 
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holds that breach of an injunction is punishable as criminal 
contempt. Certainly the law should discourage resistance to 
process and other orders of the Court. Usually a fine will be 
adequate, but in severe cases a jail sentence ought to be avail- 
able. 

Subsection (4) deals with particularly serious cases of 
refusal to be sworn as a witness or to answer proper ques- 
tions after being sworn. Some such conduct will be reached 
by subsection (1) also, but a separate provision is needed 
for cases which do not rise to insolence to the Court. 

Subsection (5) punishes false or grossly inaccurate re- 
ports of a Court’s proceedings. This is in no way intended 
to infringe Constitutionally guaranteed freedom of speech or 
of the press, but those freedoms do not extend to publishing 
false or grossly inaccurate accounts of a Court’s proceedings. 

Subsections (6) and (7) relate to criminal contempt by 
jurors. Part of this conduct was covered by 11 Del. Code § 454 
(Repealed). The proscribed conduct is as follows: Subsection 

(6) penalizes intentional refusal to serve as a juror, includ- 
ing refusal to appear when called for jury duty. Subsection 

(7) covers cases in which a juror, having already been se- 
lected to hear a particular case or group of cases, refuses 
to attend trial without proper excuse. Naturally the case of 
a juror who becomes ill or indisposed is not covered. Both 
of these acts by jurors seriously disrupt the course of the 
trial, and are similar enough to the other forms of criminal 
contempt to be treated therewith. 

Subsection (8) covers intentional “bail-jumping.” The 
conduct was formerly treated as criminal contempt in Dela- 
ware; and under this Code it continues to be so treated. This 
makes it possible to arrest the bail-jumper and confine him or 
take other measures to assure his subsequent appearance. In 
addition, penalties are available under 11 Del. Code § 2113. 

Class A misdemeanor penalties are prescribed, except for 
violations of subsection (1) for which class B misdemeanor 
penalties were thought sufficient. It is probable that most of 
the cases can be dealt with by fine (as provided by the former 
law) , but jail terms are available if needed. 
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§1272. Criminal contempt; summary punishment. 

A person who commits criminal contempt as defined by 
subsection 1271 (1) of this Criminal Code may in the dis- 
cretion of the Court be convicted and sentenced for that of- 
fense without further criminal proceedings during or immedi- 
ately after the termination of the proceeding in which the act 
constituting criminal contempt occurred. 

COMMENTARY ON § 1272 

In some particularly egregious cases of contempt, it 
should be open to the Court, in its discretion, to sentence 
summarily. Under the section, the events must occur in the 
presence of the Court. That being so, it would appear that a 
separate trial would be unnecessary, for the Court already 
possesses sufficient knowledge of the facts on which convic- 
tion and sentence may be based. The power of summary con- 
viction existed under 11 Del. Code §§ 451-52 (Repealed). Un- 
der § 1272, summary conviction must occur during or imme- 
diately after the proceeding in which the contempt is com- 
mitted. If there is any delay, it seems best to permit the case 
to be prosecuted in the normal way, and preferably before a 
different judge. 

Summary conviction for contempt is believed to be con- 
stitutional under the circumstances defined in § 1272. It 
would normally be applied only in exceptional circumstances, 
such as acts threatening the judge or disrupting a hearing 
or obstructing court proceedings. 4 Speedy punishment is per- 
mitted when it is needed to vindicate the court's dignity and 
authority. 

§1273. Unlawful grand jury disclosure. 

A person is guilty of unlawful grand jury disclosure when, 
being a grand juror, a public prosecutor, a grand jury ste- 
nographer, a grand jury interpreter, a peace officer guarding 
a witness in a grand jury proceeding, or a clerk, attendant, 
warden, or other public servant having official duties in or 

4. Harris v. United States, 382 U.S. 162 (1965). 
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about a grand jury room or proceeding, he intentionally dis- 
closes to another person the nature or substance of any grand 
jury testimony, or any decision, result, or other matter attend- 
ing a grand jury proceeding which is required by law to be 
kept secret, except in the proper discharge of his official du- 
ties or upon written order of the Court. 

Unlawful grand jury disclosure is a class B misdemeanor. 

CROSS-REFERENCE 

intentionally § 230(1) 

COMMENTARY ON § 1273 

It is generally unlawful to disclose publicly matters oc- 
curring before a grand jury or the results and decisions 
reached by the grand jury. Secrecy at this stage is neces- 
sary, both to protect the reputations of the innocent and to 
avoid an early warning to the guilty. This section puts teeth 
in the prohibition against disclosure by making it a class B 
misdemeanor. The persons who may commit the offense are 
those with official duties with respect to the grand jury. As 
defined in § 1273, the offense cannot be committed by a grand 
jury witness. It would be unwise to prohibit witnesses from 
disclosing the nature of their testimony, particularly where 
a claim might be made that such information is needed to 
prepare a defense. 

§1274. Offenses relating to judicial and similar proceed- 
ings; definitions. 

As used in sections 1261-1273 of this Criminal Code: 

(1) “Benefit” means gain or advantage, or anything re- 
garded by the beneficiary as gain or advantage, including bene- 
fit to any other person in whose welfare he is interested. 

(2) “Physical evidence” means any article, object, docu- 
ment, record, or other thing of physical substance which is or 
is about to be produced or used as evidence in an official pro- 
ceeding. 
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(3) “Official proceeding” includes any action or proceeding 
conducted by or before a legally constituted judicial, legisla- 
tive, administrative or other governmental agency or official, 
in which evidence or testimony of witnesses may properly be 
received. 


CROSS-REFERENCES 
general definition section § 222 
principles of definitions § 221 

COMMENTARY ON § 1274 

The definitions are self-explanatory and have been re- 
ferred to where relevant in the preceding Commentary. 


SUBCHAPTER VII 

OFFENSES AGAINST PUBLIC HEALTH, ORDER, 
AND DECENCY 

Subpart A 

Riot, Disorderly Conduct, and Related Offenses 

§1301. Disorderly conduct. 

A person is guilty of disorderly conduct when : 

(1) He intentionally causes public inconvenience, annoy- 
ance, or alarm to any other person, or creates a risk thereof 
by: 

(a) Engaging in fighting or in violent, tumultuous, or 
threatening behavior; or 

(b) Making an unreasonable noise or an offensively 
coarse utterance, gesture, or display, or addressing abu- 
sive language to any person present ; or 

(c) Disturbing any lawful assembly or meeting of 
persons without lawful authority; or 

(d) He obstructs vehicular or pedestrian traffic; or 
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(e) He congregates with other persons in a public 
place and refuses to comply with a lawful order of the po- 
lice to disperse; or 

(f) Creating a hazardous or physically offensive con- 
dition which serves no legitimate purpose ; or 

(2) He engages with at least one other person in a course 
of disorderly conduct as defined in subsection (1) of this sec- 
tion which is likely to cause substantial harm or serious in- 
convenience, annoyance, or alarm, and refuses or knowingly 
fails to obey an order to disperse made by a peace officer to the 
participants. 

Disorderly conduct is a class B misdemeanor. 

COMMENTARY ON § 1301 
Former Delaware Law 

The offenses covered by §§ 1301-02 were previously reg- 
ulated by statutory law. Unlawful assemblies and riots were 
penalized in 11 Del. Code §§ 361, 363 (Repealed) the latter 
section being substantially the same as § 1302 of this Code. 
“Riot” was defined as follows in State v. Abbadini . 5 “A riot 
has been defined as a tumultuous disturbance of the peace 
by three or more persons, assembled and acting with a com- 
mon intent; either in executing a lawful private enterprise 
in a violent and turbulent manner, to .the terror of the people, 
or in executing an unlawful enterprise in a violent and tur- 
bulent manner.” The Court added “The mere presence of an 
assemblage of persons at or near a place where a riot occurred 
would not of itself make them, or any of them, guilty of the 
offense, but if any of such persons encouraged, incited, pro- 
moted, supported, assisted or actively took part in the alleged 
riot, he would be guilty of the offense charged.” 6 

11 Del. Code § 362 (Repealed) created the offense of 
night parading, which would appear to be a political crime, 
punishable by a $5-$20 fine and costs of prosecution. 

5. 8 W. W. Harr. (39 Del.) 322, 326, 192 Atl. 550, 551-52 (1937). 

6. Ibid; see State v. Ayers, 260 A.2d 162 (Del. Sup. Ct. 1969). 
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11 Del. Code § 471 (Repealed) penalized disorderly con- 
duct, as follows: “Whoever brawls, quarrels, uses abusive, 
obscene, threatening or profane language in a loud tone of 
voice, or is intoxicated in any public place within this State and 
outside the limits of any incorporated city or town, is guilty 
of disorderly conduct and shall be fined not more than $10, 
and in default of the payment of such fine shall be impris- 
oned not more than 10 days.” Local ordinances punished dis- 
orderly conduct within cities or towns. 

11 Del. Code § 481 (Repealed) prohibited dueling with 
fine, brief imprisonment, and disqualification from public of- 
fice. Dueling is not a major problem in Delaware today, and 
would under this Criminal Code be treated as disorderly 
conduct, assault, or menacing. 

The Code Provision 

This section, unlike the former statute, applies to all 
parts of the State. It spells out in detail the conduct which 
is to be punished. There must be an intent to cause incon- 
venience, annoyance, or alarm or, at a minimum, the cre- 
ation of a risk of public inconvenience, annoyance, or alarm 
to another person. Paragraph (a) is a standard clause in dis- 
orderly conduct legislation, aimed at actual fights and at be- 
havior tending to threaten others. 7 

Paragraph (b) is aimed at “free” speech which exceeds 
the bounds of public toleration. It is important not to limit 
free expression, so the formula adopted — “offensively coarse” 
— is meant to apply only to obscene and scatalogical language, 
and not to language that is politically or religiously offensive. 
The section does not continue Delaware’s former condemna- 
tion of “profanity” as disorderly conduct, in light of the 
widespread use and tolerance of profane utterances and the 
doubts about the propriety of the State’s interference in a 
primarily religious area. It is unnecessary to prove, however, 
that the utterance was offensive enough to provoke violence 
from hearers. Paragraph (b) also prohibits unreasonably 


7. See the discussion of this matter in Model Penal Code § 250.1, 
comment at 13-18 (Tent. Draft No. 13, 1961). 
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loud noises. Reasonableness in this context depends, of course, 
upon the time, the place, and the nature and purpose of the 
noise. Finally, the subsection prohibits abusive language, 
largely on the assumption that it is likely to evoke a violent 
reaction from the hearer (though no such reaction need be 
proved), and that therefore the public peace will be promoted 
by its prohibition. 

Paragraph (c) prohibits disturbance of a lawful assem- 
bly or meeting without lawful authority. 

Paragraph (d) prohibits obstruction of vehicular or pe- 
destrian traffic. 

Paragraph (e) makes it disorderly conduct to congregate 
with other persons in a public place and to refuse to disperse 
when lawfully ordered to do so by the police. The conduct 
here proscribed is similar to, but differently defined than the 
conduct proscribed by subsection (2). Such conduct is also 
covered by the prohibition on loitering in § 1321. 

Paragraph (f) is a recognition that the limits of of- 
fensive behavior are unpredictable. It would apply to the use of 
“stink bombs”, strewing garbage or other noxious substances 
in public passages, and turning off the lights in public hall, 
for three examples. 

Subsection (2) covers a more aggravated situation in 
which two or more persons are engaging in a course of dis- 
orderly conduct which is likely to cause substantial harm 
or serious inconvenience, annoyance, or alarm to the public. 
The offense is committed when a participant refuses to obey 
an order to disperse made by a peace officer to the partici- 
pants. 

In all cases, class B misdemeanor penalties are provided. 
Except in the most serious cases, it is contemplated that a 
fine will suffice. 

§1302. Riot. 

A person is guilty of riot when he participates with two 
or more persons in a course of disorderly conduct : 
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(1) With intent to commit or facilitate the commission of 
a felony or misdemeanor; or 

(2) With intent to prevent or coerce official action; or 

(3) When the accused or any other participant to the 
knowledge of the accused uses or plans to use a firearm or other 
deadly weapon. 

Any other provision of this Criminal Code notwithstand- 
ing, whoever violates the provisions of this section shall be 
guilty of a class D felony. 

Any other provision of this Criminal Code or Title 10, 

Delaware Code, notwithstanding, any person over sixteen 
(16) years old who violates the provisions of this section shall 
be prosecuted as an adult. 

CROSS-REFERENCES 

: 

disorderly conduct § 1301 

intent § 231(1) ! 

knowledge § 231(2) 

|; 

COMMENTARY ON § 1302 ( 

Riot is prohibited because of the serious consequences 
which may follow from the conduct specified. Three persons 
must be involved — the accused and two others at least — in 
disorderly conduct (see § 1301), and there must be proof of 
one of three specified aggravating circumstances. The accused 
must intend to commit or facilitate the commission of a fel- 
ony or misdemeanor. This will include assault, menacing, co- 
ercion, theft, and the like. Subsection (2) states that riot is 
committed if the intent is to prevent or coerce official action. 

This would include, of course, police action. Subsection (3) 
makes disorderly conduct riot when the accused or any other 
participant with the accused's knowledge uses or plans to 
use a deadly weapon. It is important to note that § 1302 de- 
fines riot in terms of aggravated disorderly conduct, and so 
it is necessary to prove as well the existence of the elements 
of disorderly conduct set forth in proposed § 1301. The ob- 
ject of this definition is to prevent the use of § 1302 to break 
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up orderly meetings and processions which happen to attract 
a hostile crowd, perhaps because unpopular ideas are being 
expressed. On the other hand, the section will be useful in 
breaking up disorderly demonstrations which threaten harm. 

The new provision follows former Delaware law in set- 
ting the number at three, a determination probably based on 
the fact that a single peace officer, even if armed, begins to 
be at a disadvantage when there are three or more rioters. 

§1311. Harassment. 

A person is guilty of harassment when, with intent to 
harass, annoy or alarm another person : 

(1) He insults, taunts, or challenges another person or 
engages in any other course of alarming or distressing conduct 
in a manner which he knows is likely to provoke a violent or 
disorderly response; or 

(2) Communicates with a person by telephone, telegraph, 
mail, or any other form of written communication in a man- 
ner which he knows is likely to cause annoyance or alarm in- 
cluding, but not limited to, intrastate telephone calls initiated 
by vendors for the purpose of selling goods or services ; or 

(3) Knowingly permits any telephone under his control to 
be used for a purpose prohibited by this section. 

Harassment is a violation. 

CROSS-REFERENCES 

knowledge § 231(2) 
proof of knowledge § 307 

COMMENTARY ON § 1311 

Harassment is a less serious form of disorderly conduct. 
The intent to harass, annoy, or alarm another person must 
be proved, though of course proof will most frequently be 
made simply by proving the nature of the accused’s conduct. 
Subsection (1) deals with insults and challenges to another 
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person which seem likely to provoke violent or disorderly 
response. This would cover racial and religious insults, as 
well as the rather frequent taunts between neighbors and 
drivers. Before such conduct is subject to criminal punish- 
ment, however, it must be shown to have been likely to pro- 
voke a violent or disorderly response. 

Subsection (2) covers any written communication which 
is likely to cause annoyance or alarm, as well as telegraph 
and telephone communications likely to have the same effect. 
The sending of anonymous or threatening letters is covered. 
Particular problems created by telephone callers are covered 
by § 1312. Subsection (2) provides a peculiar peril for tele- 
phone vendors of goods and services, who may, if their meth- 
ods are intentionally annoying, find that their efforts con- 
stitute a violation. 

Subsection (3) completes the picture by including with- 
in harassment the act of knowingly permitting the use of 
one's telephone for a purpose prohibited by this section. 

§1312. Aggravated harassment. 

A person is guilty of aggravated harassment when : 

(1) In the course of a telephone call he uses obscene, pro- 
fane or vulgar language or language suggesting that the re- 
cipient of the call engage with him or another person in sexual 
relations of any sort, knowing that he is thereby likely to cause 
annoyance or alarm to the recipient of the call; or 

(2) He makes repeated or anonymous telephone calls to 
another person, whether or not conversation ensues, knowing 
that he is thereby likely to cause annoyance or alarm ; or 

(3) Knowingly permits any telephone under his control to 
be used for a purpose prohibited by this section. 

Aggravated harassment is a class B misdemeanor. 

CROSS-REFERENCES 

knowledge § 231(2) 
proof of knowledge § 307 
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COMMENTARY ON § 1312 

Section 1312 is directed at obscene, sexually suggestive, 
and repeated telephone calls. The accused must know that his 
conversation or repeated calling is likely to cause annoyance 
or alarm. “Recipient of the call” is used in subsection (1) to 
assure that offense to eavesdropers* sensibilities is not con- 
sidered in adjudging criminal guilt for aggravated harass- 
ment. Class B misdemeanor penalties are specified. Former 
Delaware law provided a one-year sentence and a $200 fine 
for substantially the same conduct. 8 

§1313, Malicious obstruction of emergency telephone 
calls. 

(a) As used in this section — 

“Party line” means a subscriber’s line telephone circuit, 
consisting of two or more main telephone stations connected 
therewith, each station with a distinctive ring or telephone 
number. 

“Emergency telephone call” means a telephone call for 
fire, police, medical or ambulance assistance where property or 
human life is in jeopardy and the prompt summoning of aid is 
essential. 

(b) Any person who willfully refuses immediately to re- 
linquish a party line when informed that the line is needed for 
an emergency telephone call is guilty of malicious obstruction 
of an emergency telephone call. 

Malicious obstruction of emergency telephone calls is a 
class B misdemeanor. 

COMMENTARY ON § 1313 

This section penalizes as a class B misdemeanor “will- 
fully” refusing to relinquish a party line which is needed for 
an emergency telephone call. The word “willfully” presum- 
ably has the same meaning as “intentionally”, defined in § 


8. 11 Del. Code § 758 (Repealed). 
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231(1). The actor must be aware that the line is needed to 
summon fire, police, medical or ambulance assistance, where 
property or human life is in jeopardy. 

§1315. Public intoxication. 

A person is guilty of public intoxication when he appears 
in a public place manifestly under the influence of alcohol or 
narcotics or any other drug not administered or prescribed 
to be taken by a physician, to the degree that he may en- 
danger himself or other persons or property, or annoy persons 
in his vicinity. 

Public intoxication is a violation, unless the accused has 
been convicted of public intoxication twice before within one 
(1) year, in which case the offense is a Class C misdemeanor. 

COMMENTARY ON § 1315 

If the accused is involved in his third offense, § 1315 
makes his crime a Class C misdemeanor. While there is some 
authority 9 which indicates that a chronic alcoholic may not 
constitutionally be punished under a public drunkenness stat- 
ute, the United States Supreme Court has declined to hold 
that the Eighth Amendment forbids a State from imposing 
criminal liability upon an individual who appears in public 
while intoxicated, even if that person is a chronic alcoholic. 10 
Recognizing, however, the special problem posed by the alco- 
holic who habitually appears in public while under the influ- 
ence of alcohol, the Code, at Section 4210(d), requires the ac- 
quittal under § 1315 of the chronic alcoholic. 

§ 1315 differs from former Delaware law in permitting 
punishment for persons who are disabled by narcotics and 
other drugs which are not administered or prescribed by a 
physician. It is necessary to take this step in view of the 
increasing use of drugs. The exception for substances which 

9. Driver v. Hinnant, 345 F.2d 761 (4th Cir. 1966). 

10. Powell v. Texas, 392 U.S. 514 (1968). 
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have been therapeutically administered seems to be demanded 
by ordinary notions of justice and fair play. It often happens 
that a person who is taking a drug does not know that it 
will incapacitate him. The lack of a criminal penalty will not 
prevent the police from assisting him. 

Under § 4210, a person arrested for violation of § 1315 
is to be taken to a detoxification center, where treatment may 
be available under certain circumstances more fully detailed 
therein. 


§1320. Loitering on property of a State supported school, 
college or university. 

A person is guilty of loitering on property of a State 
supported school, college or university when he loiters or re- 
mains in or about the buildings or grounds of a school, col- 
lege or university supported in whole or in part with State 
funds, not having any reason or relationship involving custody 
of or responsibility for a pupil or student, or any other spe- 
cific, legitimate reason for being there, and not having writ- 
ten permission from anyone authorized to grant the same. 

Any law enforcement officer, State official or employee, 
the owner or occupier of such lands or property, his agent or 
employee, or any other person or persons whom he or any 
of them may call to their or his assistance, may arrest such 
loiterer, either with or without warrant, either upon the prem- 
ises or in immediate flight therefrom and, if with warrant, 
then at any place. 

Loitering on property of a State supported school, col- 
lege or university is a violation. 

COMMENTARY ON § 1320 

This section is taken from former 11 Del. Code § 656 
(Repealed) . It covers loitering on the property of a State 
supported school, college or university without any legitimate 
business there or without written permission from a person 
authorized to grant permission. It provides special arrest 
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privileges in the case of such a violation. The provision ap- 
pears to cover the same conduct as is covered by § 1321(3), 
which does not require the element of State support. 

§1321. Loitering. 

A person is guilty of loitering when : 

(1) He fails or refuses to move on when lawfully ordered 
to do so by any police officer ; or 

(2) He stands, sits idling or loiters upon any pavement, 
sidewalk, or crosswalk, or stands or sits in a group, or congre- 
gates with others, on any pavement, sidewalk, crosswalk, or 
doorstep, in any street or way open to the public in this State 
so as to obstruct or hinder the free and convenient passage of 
persons walking, riding or driving over or along such pave- 
ment, walk, street or way, and shall fail to make way, remove 
or pass, after reasonable request from any person; or 

(3) He loiters or remains in or about a school building or 
grounds, not having reason or relationship involving custody 
of or responsibility for a pupil or any other specific or legiti- 
mate reason for being there, unless he has written permission 
from the principal; or 

(4) He loiters, remains, or wanders about in a public place 
for the purpose of begging; or 

(5) He loiters or remains in a public place for the purpose 
of engaging or soliciting another person to engage in sexual in- 
tercourse or deviate sexual intercourse ; or 

(6) He loiters or prowls in a place, at a time, or in a man- 
ner not usual for law-abiding individuals under circumstances 
that warrant alarm for the safety of persons or property in the 
vicinity. Unless flight by the accused or other circumstances 
make it impracticable, a peace officer shall, prior to any arrest 
for an offense under this subsection, afford the accused an op- 
portunity to dispel any alarm which would otherwise be war- 
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ranted, by requesting him to identify himself and explain his 
presence and conduct. No person shall be convicted of an of- 
fense under this subsection if the peace officer did not comply 
with the preceding sentence, or if it appears that the explana- 
tion given by the accused was true and, if believed by the peace 
officer at the time, would have dispelled the alarm. 

Loitering is a violation. 

CROSS-REFERENCES 

proof of exemption from criminal liability § 305 

sexual intercourse and deviate sexual intercourse defined § 773 


COMMENTARY ON § 1321 
Former Delaware Law 

Delaware law bristled with provisions against vagrants 
and gypsies which have not sufficient merit as penal policy 
to be reproduced here. The sections partake of all of the worst 
features of class legislation, including the preposterous right 
to a trial by jury, guaranteed by 11 Del. Code § 890 (Re- 
pealed) if the vagrant could posit a $500 bond to secure his 
appearance for trial. This Criminal Code contains a multi- 
tude of provisions to govern the activity of tramps. They are 
prohibited from trespassing, from being disorderly, and from 
loitering. Anything more amounts to a simple invitation to 
the police to arrest people who look suspicious, perhaps be- 
cause of the color of their skin or the condition of their cloth- 
ing. 

Former Delaware law contained in 11 Del. Code § 655 
(Repealed) a prohibition against loitering, revised in 1961. 
Its terms are substantially the same as are covered by § 
1321(2). 

The Code Provision 

Loitering is made a violation by § 1321. It consists of 
a number of acts which may give cause for alarm that a crime 
is about to be committed or that the normal public sensibili- 
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ties will be offended. Subsection (1) provides a penalty for 
failing to move when lawfully ordered to do so by a police 
officer. A lawful order might be made, for example, when 
the police officer has reasonable cause to believe that a riot 
or disorderly conduct was likely to occur in a particular area. 
While such a provision might be a source of abuse, it is a 
necessary tool in the hands of law-enforcement officers. 

Subsection (2) repeats the former provision on obstruct- 
ing public passages. The same conduct is covered by § 1323. 

Subsection (3) forbids persons without legitimate busi- 
ness or specific permission from loitering in or near a school 
building or grounds. This regulation may help to curb the 
distribution of narcotics and obscene literature to school chil- 
dren. The same conduct is partially covered by § 1320. 

Subsection (4) forbids loitering in a public place for the 
purpose of begging. Private begging is to be distinguished, 
however, for the purpose of this section, from public solici- 
tation of funds for charitable causes. 

Subsection (5) prohibits loitering or remaining in a pub- 
lic place for the purpose of soliciting sexual or deviate sexual 
intercourse. The subsection may thus be used to bolster this 
Code’s prohibition of prostitution. 

Subsection (6) prohibits suspicious loitering. Among the 
factors that might be considered by the police and the Courts 
in determining whether the circumstances “warrant alarm 
for the safety of- persons or property in the vicinity” are 
the following : whether the actor fled when he saw the police, 
whether he refused to identify himself, and whether he was 
trespassing or equipped with things adaptable for the com- 
mission of a crime. The subsection requires the investigating 
officer to give the accused a chance to identify himself and 
explain his presence and conduct. It would not be sound pol- 
icy to permit an arrest when a satisfactory explanation could 
be given if an opportunity were afforded. The final sentence 
recognizes that an incredible but true explanation might be 
given to the police. If the explanation is incredible, an officer 
is certainly justified in arresting the accused, but he should 
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not be convicted if his excuse, if believed, would have justi- 
fied his presence and conduct. These provisions do not affect 
the possibility of detention under 11 Del. Code § 1902. 

§1322. Criminal nuisance. 

A person is guilty of criminal nuisance when : 

(1) By conduct either unlawful in itself or unreasonable 
under all the circumstances, he knowingly or recklessly creates 
or maintains a condition which endangers the safety or health 
of others; or 

(2) He knowingly conducts or maintains any premises, 
place, or resort where persons gather for purposes of engaging 
in unlawful conduct. 

Criminal nuisance is a Class B misdemeanor. 

CROSS-REFERENCES 

knowingly § 231(2) 
recklessly § 231(3) 


COMMENTARY ON § 1322 

This section restates the common law of criminal nui- 
sance. Criminal penalties are made available for a nuisance 
which endangers the safety or health of other persons. A cor- 
poration which discharges poisonous fumes into the air would 
be liable under this section, provided that its act was either 
unlawful in itself (because prohibited by ordinance, for ex- 
ample) or unreasonable under all the circumstances (includ- 
ing atmospheric conditions and the proximity of habitation) , 
and further provided that there is danger to the health or 
safety of others. 

Subsection (2) is the old offense of keeping a disorderly 
house. Maintaining premises on which gambling occurs or 
narcotics are used, or in which criminal conspirators are in- 
vited to gather, would be covered. 
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§1323* Obstructing public passages. 

A person is guilty of obstructing public passages when 
alone or with other persons and having no legal privilege to 
do so, he intentionally or recklessly renders any public passage 
unreasonably inconvenient or hazardous to use, or he will- 
fully enters upon or tampers with or obstructs any public util- 
ity right of way. 

Obstructing a public passage is a violation. 

CROSS-REFERENCES 

intentionally § 231(1) 
recklessly § 231(3) 


COMMENTARY ON § 1323 

This section codifies part of the provisions of 11 Del. 
Code § 655 (Repealed), also enacted into this Code in § 1321. 
It prohibits intentional or reckless obstruction of a public pas- 
sage, making it impassable without unreasonable inconve- 
nience or hazard. This would include the activity of the teen- 
age gang which obstructs the sidewalk, forcing pedestrians 
into the road, as well as the person who erects some tangible 
obstruction, such as a barrier, without lawful excuse. The 
section also penalizes “willful” entry upon, tampering with, 
or obstruction of a public utility right of way. 

§1324. Obstructing ingress or egress to public buildings. 

A person is guilty of obstructing ingress to or egress 
from public buildings when he knowingly prevents any person 
from passing through any entrance or exit to a public build- 
ing, except that this section shall not apply to lawful picketing 
or to picketing for any lawful union objective. 

Obstructing ingress or egress to public buildings is a 
class C misdemeanor. 

COMMENTARY ON § 1324 

This section penalizes knowing obstruction of entries and 
exits to public buildings. The crime, a class C misdemeanor, 
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is committed only when a person is prevented from entering 
or leaving a public building. Therefore, a public demonstra- 
tion at a public building would not constitute an offense if 
persons were able to enter or leave the building. There is an 
express exclusion for “lawful” picketing and for any picket- 
ing for a “lawful union objective”. 

§1325. Cruelty to animals. 

A person is guilty of cruelty to animals when he inten- 
tionally or recklessly : 

(1) Subjects any animal to cruel mistreatment; or 

(2) Subjects any animal in his custody to cruel neglect; 
or 

(3) Kills or injures any animal belonging to another per- 
son without legal privilege or consent of the owner. 

Subsections (1) and (2) are inapplicable to accepted vet- 
erinary practices and activities carried on for scientific re- 
search. 

Cruelty to animals is a class A misdemeanor. 

CROSS-REFERENCES 

intentionally § 231(1) 
recklessly § 231(3) 


COMMENTARY ON § 1325 
Former Delaware Law 

The former law contained more statutes relating to ani- 
mals than to any other criminal subject. The subjects ranged 
from exhibiting a stallion upon the public streets of a city, 
town, or village, to abandonment of dogs. Several of the sec- 
tions related to theft and receiving of animals. 11 These mat- 
ters are dealt with in a generic way in another part of this 
Criminal Code, and there is no reason to retain legislation 
dealing particularly with misappropriation of animals. An- 


il. 11 Del. Code §§ 332-36 (Repealed). 
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other section dealt with burial of dead animals. 12 The rest of 
the sections regulated cruelty to animals and killing animals 
belonging to another person. 13 These sections were a strange 
mixture of the general and the specific resulting from piece- 
meal legislation. It would serve no worthwhile purpose to at- 
tempt to set forth the provisions in detail, except to note 
that the typical punishment is a small fine and “imprison- 
ment until the fine is paid” (though the latter can hardly be 
read literally) . 

The Code Provision 

The most that seems called for in a modern criminal 
code is a general section dealing with cruelty to animals and 
unlawful killing of animals belonging to another person. That 
is the only provision contained in this Code. The section 
punishes conduct which is either intentional or reckless; it 
would not impose criminal penalties upon negligent mistreat- 
ment of animals (though this would be an appropriate sub- 
ject for non-criminal, or persuasive, enforcement by groups 
such as the SPCA). Subsection (1) prohibits “cruel mis- 
treatment” of any animal, whether or not it is owned by or in 
the custody of the actor. This would include violent beating 
of the animal, overworking it, or tormenting it. It would not 
include reasonable disciplinary methods, accepted in the com- 
munity. 

Subsection (2) prohibits subjecting an animal in the ac- 
tor’s custody (i.e. subject to his care and control, whether 
he owns it or not) to “cruel neglect.” This would include aban- 
donment as well as failure to feed properly or give proper 
shelter or veterinary care. It would therefore seem unneces- 
sary to have specific legislation dealing with abandonment. 

Subsection (3) prohibits killing or injuring an animal 
belonging to another person without legal privilege or the 
owner’s consent. 

The penultimate paragraph provides that there shall be 
no prosecution under subsections (1) and (2) of this section 


12. 11 Del. Code § 341 (Repealed). 

13. 11 Del. Code §§ 339-40 (Repealed). 
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when the acts are accepted veterinary practices or related to 
scientific research. Certainly an exception rather than a de- 
fense is called for, because it would be a great waste of prose- 
cution effort to go against legitimate scientific activities, and 
it would be unfair to impose a burden upon the scientists in- 
volved to defend himself against criminal charges for legiti- 
mate and necessary activity. 

Cruelty to animals is made a class A misdemeanor. This 
follows both New York and the Model Penal Code, and is 
preferable to the insignificant fines imposed by present Dela- 
ware law. However, it is likely that fines will continue fre- 
quently to be imposed in preference to jail sentences, the lat- 
ter being reserved for particularly outrageous cases. 


§1331. Desecration. 

A person is guilty of desecration if he intentionally de- 
faces, damages, pollutes, or otherwise physically mistreats 
any public monument or structure, any place of worship or 
burial, the national flag, or any other object of veneration by 
the public or a substantial segment thereof, in a public place 
and in a way in which the actor knows will outrage the sensi- 
bilities of persons likely to observe or discover his actions. 

Desecration is a class A misdemeanor. 

CROSS-REFERENCES 

intentionally § 231(1) 
knowingly § 231(2) 
proof of knowledge § 307 


COMMENTARY ON § 1331 
Former Delaware Law 

A number of sections dealt with the subject matter of 
§ 1331. 11 Del. Code § 421 (Repealed) prohibited destruction 
and opening of tombs and other acts of desecration of burial 
places. 11 Del. Code § 532 (Repealed) prohibited desecra- 
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tion of the national flag and its use for advertising. 1 11 Del. 
Code § 802 (Repealed) prohibited wilful disruption of re- 
ligious worship services. 

The Code Provision 

This section deals generally with all acts of desecration — 
i.e. acts of physical damage or mistreatment of venerated ob- 
jects under circumstances which the actor knows are likely 
to produce public outrage. Thus any damage or destruction 
of a burial place, a place of worship, the national flag, or any 
other object of public veneration (such as religious objects) 
will constitute an offense. Other kinds of conduct, such as the 
display of an enemy’s flag, while not desecration, might under 
some circumstances constitute disorderly conduct. The section 
does not forbid blasphemy, although in some circumstances 
blasphemy would constitute disorderly conduct. 

§1332. Abusing a corpse. 

A person is guilty of abusing a corpse when, except as 
authorized by law, he treats a corpse in a way that a rea- 
sonable man knows would outrage ordinary family sensibili- 
ties. 

Abusing a corpse is a class A misdemeanor. 

COMMENTARY ON § 1332 

This section prohibits any sort of outrageous treatment 
of a human corpse, including sexual contact (necrophilia) 
and physical abuse. It does not, of course, relate to lawful 
activity of undertakers or physicians. The state must prove 
that a “reasonable man” would have known that ordinary 
family sensibilities would be outraged. 

§1335. Violation of privacy. 

A person is guilty of violation of privacy when, except 
as authorized by law, he : 


1. See Hodgson v. State, 289 A.2d 635 (Del. Super. Ct. 1972). 
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(1) Trespasses on property intending to subject anyone 
to eavesdropping or other surveillance in a private place; or 

(2) Installs in any private place, without consent of the 
person or persons entitled to privacy there, any device for ob- 
serving, photographing, recording, amplifying, or broadcasting 
sounds or events in that place, or uses any such unauthorized 
installation; or 

(3) Installs or uses outside a private place any device for 
hearing, recording, amplifying, or broadcasting sounds orig- 
inating in that place which would not ordinarily be audible or 
comprehensible outside, without the consent of the person or 
persons entitled to privacy there ; or 

(4) Intercepts without the consent of all parties thereto a 
message by telephone, telegraph, letter or other means of com- 
municating privately, including private conversation; or 

(5) Divulges without the consent of the sender and the re- 
ceiver the existence or contents of any message by telephone, 
telegraph, letter, or other means of communicating privately if 
the accused knows that the message was unlawfully inter- 
cepted, or if he learned of the message in the course of employ- 
ment with an agency engaged in transmitting it. 

(6) This section does not apply to : 

(a) Overhearing of messages through a regularly in- 
stalled instrument on a telephone party line or an exten- 
sion or any other regularly installed instrument or equip- 
ment ; or 

(b) Acts done by the telephone company or subscrib- 
ers incident to the enforcement of telephone company reg- 
ulations or subscriber rules relating to the use of facilities ; 
or 


(c) Acts done by personnel of any telephone or tele- 
graph carrier in the performance of their duties in connec- 
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tion with the construction, maintenance or operation of a 
telephone or telegraph system ; or 

(d) The divulgence of the existence of any message 
in response to a subpoena issued by a court of competent 
jurisdiction or a governmental body having subpoena pow- 
ers ; or 

(e) Acts done by police officers as provided in Sec- 
tions 1336 and 1431 of this title. 

Violation of privacy is a class A misdemeanor. 

COMMENTARY ON § 1335 

This section covers a number of offenses involving vio- 
lation of privacy. Subsection (1) covers in a simpler, yet 
broader, way the conduct covered by the “peeping tom” pro- 
vision in § 820. 

It seems clear, in this age of electronic eavesdropping 
and wiretapping, that the law should protect by criminal 
sanctions an individual’s right of privacy. Unauthorized 
wiretapping is contrary to federal law, 1 but it is right that 
State law should also be on record against it. (The circum- 
stances under which wiretapping is permitted are detailed in 
§ 1336.) 2 Section 1335 forbids any sort of electronic or me- 
chanical eavesdroping or surveillance whether done through 
some physical connection with the place under surveillance 
or not. Thus subsection (2) forbids installation or use of 
eavesdropping equipment whereas subsection (3) forbids the 
use anywhere of equipment designed to receive sounds origi- 
nating in a private place and normally inaudible or incompre- 
hensible outside. Physical contact with the private place is 
thus not necessary. Subsection (4) generally forbids wire- 
tapping, subject to the exceptions stated in subsection (6) , 
which include listening in on a party line or extension phone 

1. Omnibus Crime Control and Safe Streets Act of 1968, 18 U.S.C. 
§§ 2511-13. 

2. The analogous federal provisions are in 18 U.S.C. §§ 2516-17. 
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(these are risks known to all telephone users and are not 
of the magnitude of a wiretap) , and interception by the tele- 
phone company or a subscriber seeking to ascertain that the 
telephone is not being put to improper use. Thus a company 
with a telephone switchboard would not be guilty of a crime 
if it ordered an employee to monitor calls in order to assure 
that instructions limiting use of the telephone to business 
calls were being followed. Subsection (5) forbids anyone to 
divulge the existence or contents of a telephone call, tele- 
gram, or letter, which he knows was unlawfully intercepted, 
or which he learned of in the course of his employment by a 
transmitting agency, without the consent of both sender and 
receiver. This provision is also subject to the exceptions in 
subsection (6). Subsection (4) prohibits any interception of 
a telegram or letter or any other means of communicating pri- 
vately, including a private conversation, without the consent 
of all parties thereto. 

“Except as authorized by law” in the first sentence re- 
fers to statutes which may permit certain surveillance activi- 
ties. Section 1431 of this Criminal Code, for example, permits 
divulgence of information heard over a telephone suspected 
of being used to receive gambling information. 


§1336. Wiretapping and electronic surveillance. 

(a) As used in this section: 

“Wire communication” means any communication made in 
whole or in part through the use of facilities for the transmis- 
sion of communications by wire, cable or other like connection 
between the point of origin and the point of reception furnished 
or operated by a telephone, telegraph or radio company for hire 
as a communication common carrier; 

“Oral communication” means any oral communication ut- 
tered by a person exhibiting an expectation that such commu- 
nication is not subject to interception under circumstances 
justifying such expectation; 
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“Intercept” means the aural acquisition of the contents of 
any wire or oral communication through the use of any elec- 
tronic, mechanical, or other device; 

“Intercepting device” means any electronic, mechanical or 
other device or apparatus that can be used to intercept a wire 
or oral communication other than 

(1) Any telephone or telegraph instrument, equip- 
ment or facility, or any component thereof, furnished to 
the subscriber or user by a communications common car- 
rier in the ordinary course of its business and being used 
by the subscriber or user in the ordinary course of its busi- 
ness; or being used by a communication common carrier in 
the ordinary course of its business, or by an investigative 
or law enforcement officer in the ordinary course of his du- 
ties; 


(2) A hearing aid or similar device being used to cor- 
rect subnormal hearing to not better than normal; 

“Person” means a human being who has been born and is 
alive, and where appropriate, a public or private corporation, 
an unincorporated association, a partnership, a government or 
a governmental instrumentality and includes an officer or em- 
ployee of the State or of a political subdivision thereof ; 

“Investigative or law enforcement officer” means any of- 
ficer of the State of Delaware or of a political subdivision 
thereof who is empowered by law to conduct investigations of, 
or to make arrests for, any offense enumerated in this section 
and any attorney authorized by law to prosecute or participate 
in the prosecution of any such offense; 

“Contents”, when used with respect to any wire or oral 
communication, includes any information concerning the 
identity of the parties to such communication or the existence, 
substance, purport, or meaning of that communication; 

“Court of competent jurisdiction” means the Superior 
Court of this State; 
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“Judge”, when referring to a judge authorized to receive 
applications for, and to enter, orders authorizing interceptions 
of wire or oral communications, means one or more of the sev- 
eral judges of the Superior Court to be designated from time to 
time by the President Judge of the Superior Court to receive 
applications for, and to enter, orders authorizing interceptions 
of wire or oral communications pursuant to this section; 

“Communication common carrier” means any person en- 
gaged as a common carrier for hire, in intrastate, interstate or 
foreign communication by wire or radio or in intrastate, inter- 
state or foreign radio transmission of energy ; but a person en- 
gaged in radio broadcasting shall not, while so engaged, be 
deemed a common carrier ; 

“Aggrieved person” means a person who was a party to 
any intercepted wire or oral communication or a person against 
whom the interception was directed. 

(b) Except as otherwise specifically provided in this sec- 
tion or otherwise by law, any person who : 

(1) Willfully intercepts, endeavors to intercept, or 
procures any other person to intercept or endeavor to 
intercept any wire or oral communication; or 

(2) Willfully discloses or endeavors to disclose to 
any other person the contents of any wire or oral com- 
munication, or evidence derived therefrom, knowing or 
having reason to know that the information was obtained 
through the interception of a wire or oral communication 
in violation of this Section; or 

(3) Willfully uses or endeavors to use the contents 
of any wire or oral communication, or evidence derived 
therefrom knowing or having reason to know, that the 
information was obtained through the interception of a 
wire or oral communication in violation of this section; 
shall be guilty of a felony and shall be imprisoned for not 
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more than 7 years or fined in such amount as the Court 
may determine, or both. 

In any prosecution for a gambling offense, evidence 
that a police officer, when making an arrest or executing a 
search warrant, for a gambling offense, or in connection 
with a gambling offense, received or overheard telephone 
messages intended for the accused or an associate of the 
accused which tend to prove that gambling activity was 
being conducted, is admissible. The gathering and dis- 
closure of such evidence, including the contents of the 
telephone messages received or overheard, does not vio- 
late any law of this State. 

(c) It shall not be unlawful under this section for: 

(1) An operator of a switchboard, or an officer, agent 
or employee of a communication common carrier, whose 
facilities are used in the transmission of a wire communi- 
cation, to intercept, disclose or use that communication in 
the normal course of his employment while engaged in 
any activity which is a necessary incident to the rendition 
of his service or to the protection of the rights or prop- 
erty of the carrier or such communication. No communi- 
cation common carrier shall utilize service observing or 
random monitoring except for mechanical or service qual- 
ity control checks; 

(2) A person acting under color of law to intercept a 
wire or oral communication, where such person is a party 
to the communication or one of the parties to the com- 
munication has given prior consent to such interception 
unless such communication is intercepted for the purpose 
of committing any criminal or tortuous act in violation of 
the Constitution or laws of the United States or of this 
State or for the purpose of committing any other injurious 
act. 

(d) Except as otherwise specifically provided in this sec- 
tion, any person who: 
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(1) Willfully possesses, sells, distributes, manufac- 
tures or assembles an intercepting device, the design of 
which renders it primarily useful for the purpose of the 
surreptitious interception of a wire or oral communica- 
tion; or 

(2) Willfully places in any newspaper, magazine, 
handbill, or other publication any advertisement of any 
intercepting device, the design of which renders it pri- 
marily useful for the purpose of the surreptitious inter- 
ception of a wire or oral communication or of any inter- 
cepting device where such advertisement promotes the 
use of such device for the purpose of the surreptitious 
interception of a wire or oral communication; shall be 
guilty of a felony, and shall be imprisoned for not more 
than 7 years, or fined in such amount as the Court shall 
determine, or both. 

(e) It shall not be unlawful under this section for : 

(1) A communication common carrier or an officer, 
agent or employee of, or a person under contract with a 
communication common carrier, in the usual course of 
the communication common carrier’s business; or 

(2) A person under contract with the United States, 
a state or a political subdivision thereof, or an officer, 
agent, or employee of a state or a political subdivision 
thereof; 

to possess, sell, distribute, manufacture or assemble, or 
advertise any intercepting device, while acting in further- 
ance of the appropriate activities of the United States, a 
state or political subdivision thereof or a communication 
common carrier. 

(f) Any intercepting device possessed, used, sent, dis- 
tributed, manufactured, or assembled in violation of this sec- 
tion is hereby declared to be a nuisance and may be seized and 
forfeited to the State. 
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(g) The Attorney General may make application to a 
judge designated to receive the same for an order authorizing 
or approving the interception of a wire or oral communication 
by the investigative or law enforcement officers or agency 
having responsibility for an investigation when such intercep- 
tion may provide evidence of the commission of the offense of 
murder, kidnapping, gambling, robbery, bribery, extortion, 
dealing in narcotic drugs, dangerous drugs, central nervous 
system depressant or stimulant drugs, or any felony or any 
conspiracy to commit any of the foregoing offenses or which 
may provide evidence aiding in the apprehension of the perpe- 
trator of any of the foregoing offenses. 

(h) Each application for an order authorizing or approv- 
ing the interception of a wire or oral communication shall be 
made in writing upon oath or affirmation and shall state: 

(1) The authority of the applicant to make such 
application; 

(2) The identity of the investigative or law enforce- 
ment officers or agency for whom the authority to inter- 
cept a wire or oral communication is sought and the 
identity of whoever authorized the application; 

(3) A particular statement of the facts relied upon 
by the applicant, including: 

(i) The identity of the particular person, if 
known, committing the offense and whose communi- 
cations are to be intercepted ; 

(ii) The details of the particular offense that 
has been, is being, or is about to be committed; 

(iii) The particular type of communication to 
be intercepted; 

(iv) The nature and location of the particular 
wire communication facilities involved or the par- 
ticular place where the oral communication is to be 
intercepted; 

(v) A statement of the period of time for which 
the interception is required to be maintained; if the 
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character of the investigation is such that the autho- 
rization for interception should not automatically 
terminate when the described type of communication 
has been first obtained, a particular statement of 
facts establishing probable cause to believe that 
additional communications of the same type will 
occur thereafter; 

(vi) A full and complete statement as to 
whether or not other normal investigative pro- 
cedures have been tried and have failed or reason- 
ably appear to be unlikely to succeed if tried or to be 
too dangerous to employ; 

(4) Where the application is for the renewal or ex- 
tension of an order, a particular statement of facts show- 
ing the results thus far obtained from the interception, or 
a reasonable explanation of the failure to obtain such re- 
sults; 

(5) A statement of all previous applications, known 
to the individual authorizing and to the individual making 
the application, made to any court for authorization to 
intercept a wire or oral communication involving any of 
the same facilities or places specified in the application or 
involving any person whose communication is to be inter- 
cepted, and the action taken by the court on each such 
application; and 

(6) Such additional testimony or documentary evi- 
dence in support of the application as the judge may re- 
quire. 

(i) Upon consideration of an application, the judge may 
enter an ex parte order, as requested or as modified, authoriz- 
ing or approving the interception of wire or oral communica- 
tions, if the court determines on the basis of the facts sub- 
mitted by the applicant that there is or was probable cause for 
belief that : 

(1) The person whose communication is to be inter- 
cepted is engaging or was engaged over a period of time 


411 



§ 1336 


Delaware Criminal Code 


as a part of a continuing criminal activity or is commit- 
ting, has or had committed or is about to commit an of- 
fense as provided in subsection (g) of this section; 

(2) Particular communications concerning such of- 
fense may be obtained through such interception; 

(3) Normal investigative procedures with respect to 
such offense have been tried and have failed or reasonably 
appear to be unlikely to succeed if tried or to be too dan- 
gerous to employ; and 

(4) The facilities from which, or the place where, the 
wire or oral communications are to be intercepted, are or 
have been used, or are about to be used, in connection with 
the commission of such offense, or are leased to, listed in 
the name of, or commonly used by, such person. 

(j) If the facilities from which, or the place where, the 
wire or oral communications are to be intercepted are being 
used, or are about to be used, or are leased to, listed in the 
name of, or commonly used by an attorney-at-law, or practic- 
ing clergyman, or is a place used primarily for habitation by a 
husband and wife, no order shall be issued unless the court, in 
addition to the matters provided in subsection (i) above, deter- 
mines that there is a special need to intercept wire or oral 
communications over such facilities or in such places. No 
otherwise privileged wire or oral communication intercepted 
in accordance with, or in violation of, the provisions of this 
section, shall lose its privileged character. 

(k) Each order authorizing or approving the interception 
of any wire or oral communication shall state : 

(1) The judge is authorized to issue the order; 

(2) The identity of, or a particular description of, 
the person, if known, whose communications are to be 
intercepted; 

(3) The nature and location of the communication 
facilities as to which, or the place of the communication 
as to which, authority to intercept is granted; 


412 



Specific Offenses 


§ 1336 


(4) A particular description of the type of the com- 
munication to be intercepted and a statement of the par- 
ticular offense to which it relates; 

(5) The identity of the investigative or law enforce- 
ment officers or agency to whom the authority to intercept 
a wire or oral communication is given and the identity of 
whoever authorized the application; and 

(6) The period of time during which such intercep- 
tion is authorized; including a statement as to whether 
or not the interception shall automatically terminate when 
the described communication has been first obtained. 

No order entered under this section shall authorize the inter- 
ception of any wire or oral communication for a period of time 
in excess of that necessary under the circumstances. Every 
order entered under this section shall require that such inter- 
ception begin and terminate as soon as practicable and be 
conducted in such a manner as to minimize or eliminate the 
interception of such communications not otherwise subject to 
interception under this section. In no case shall an order 
entered under this section authorize the interception of wire 
or oral communications for any period exceeding 30 days. Ex- 
tensions or renewals of such an order may not be granted 
unless an application for it is made in accordance with this 
section, and the Court makes the findings required by subsec- 
tions (i), (j) and this subsection. 

Whenever an order authorizing an interception is entered, 
the order may require reports to be made to the judge who 
issued the order showing what progress has been made toward 
achievement of the authorized objective and the need for con- 
tinued interception. Such reports shall be made at such inter- 
vals as the judge may require. 

(1) Whenever, upon informal application by an authorized 
applicant, any Judge of the Superior Court determines there 
are grounds upon which an order could be issued pursuant to 
this section and that an emergency situation exists with re- 
spect to the investigation of conspiratorial activities of or- 
ganized crime, related to an offense designated in subsection 
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(g) of this section, dictating authorization for immediate in- 
terception of wire or oral communication before an application 
for an order could with due diligence be submitted to him and 
acted upon, the judge may grant written approval for such 
interception without an order, conditioned upon the filing with 
him, within 48 hours thereafter, of an application for an order 
which, if granted, shall recite the written approval and be 
retroactive to the time of such written approval. Such inter- 
ception shall immediately terminate when the communication 
sought is obtained or when the application for an order is 
denied. In the event no application for an order is made, the 
content of any wire or oral communication intercepted shall 
be treated as having been obtained in violation of this section. 

In the event no application is made or an application made 
pursuant to this section is denied, the court shall require the 
wire, tape or other recording of the intercepted communication 
to be delivered to, and sealed by, the court and such evidence 
shall be retained by the court in accordance with subsection 
(m) and the same shall not be used or disclosed in any legal 
proceeding except in a civil action brought by an aggrieved 
person pursuant to subsection (w) or as otherwise authorized 
by court order. Failure to effect delivery of any such wire, tape 
or other recording shall be punishable as contempt by the court 
directing such delivery. Evidence of written authorization to 
intercept an oral or wire communication shall be a defense to 
any charge against the investigating or law enforcement of- 
ficer for engaging in unlawful interception. 

(m) The contents of any 

(1) wire or oral communication intercepted in accor- 
dance with this section shall, if practicable, be recorded 
by tape, wire or other comparable method. The recording 
shall be done in such a way as will protect it from editing 
or other alteration. Immediately upon the expiration of 
the order or extensions or renewals thereof, the tapes, 
wires or other recordings shall be transferred to the judge 
issuing the order and sealed under his direction. Custody 
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of the tapes, wires or other recordings shall be maintained 
wherever the court directs. They shall not be destroyed 
except upon an order of such court and in any event shall 
be kept for 10 years. Duplicate tapes, wires or other re- 
cordings may be made for disclosure or use pursuant to 
subsection (o) of this section. The presence of the seal 
provided by this section, or a satisfactory explanation 
for its absence, shall be a prerequisite for the disclosure 
of the contents of any wire or oral communication, or evi- 
dence derived therefrom, under subsection (p) of this 
section. 

(2) Applications made and orders granted pursuant 
to this section and supporting papers shall be sealed by 
the court and shall be held in custody as the court shall 
direct and shall not be destroyed except on order of the 
court and in any event shall be kept for 10 years. They 
may be disclosed only upon a showing of good cause be- 
fore a court of competent jurisdiction. 

Any violation of the provisions of this subsection may be 
punished as contempt of the issuing or denying court. 

(n) Within a reasonable time but not later than 90 days 
after the termination of the period of the order or of exten- 
sions or renewals thereof, or the date of the denial of an order 
applied for under subsection (1), the issuing or denying judge 
shall cause to be served on the person named in the order or 
application, and such other parties to the intercepted com- 
munications as the judge may in his discretion determine to 
be in the interest of justice, an inventory which shall include : 

(1) Notice of the entry of the order or the applica- 
tion for an order denied under subsection (1) ; 

(2) The date of the entry of the order or the denial 
of an order applied for under subsection (1) ; 

(3) The period of authorized or disapproved inter- 
ception; and 
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(4) The fact that during the period wire or oral 
communications were or were not intercepted. 

The court, upon the filing of a motion, may in its dis- 
cretion make available to such person or his attorney for 
inspection such portions of the intercepted communica- 
tions, applications and orders as the court determines to 
be in the interest of justice. On an ex parte showing of 
good cause to the court the serving of the inventory re- 
quired by this subsection may be postponed. 

(o) (1) Any investigative or law enforcement officer 
who, by any means authorized by this section, has ob- 
tained knowledge of the contents of any wire or oral com- 
munication, or evidence derived therefrom, may disclose 
such contents or evidence to another investigative or law 
enforcement officer to the extent that such disclosure or 
use is appropriate to the proper performance of his offi- 
cial duties. 

(2) Any investigative or law enforcement officer 
who, by any means authorized by this section, has ob- 
tained knowledge of the contents of any wire or oral com- 
munications or evidence derived therefrom may use such 
contents to the extent such use is appropriate to the per- 
formance of his official duties. 

(p) Any person who, by any means authorized by this 
section, has obtained any information concerning any wire or 
oral communication or evidence derived therefrom intercepted 
in accordance with the provisions of this section, may disclose 
the contents of such communication or derivative evidence 
while giving testimony under oath or affirmation in any crimi- 
nal proceeding in any court of this or another State or of the 
United States or before any Federal or State grand jury. 

(q) When an investigative or law enforcement officer, 
while engaged in intercepting wire or oral communications in 
the manner authorized herein, intercepts wire or oral commu- 
nications relating to offenses other than those specified in the 
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order or authorization, the contents thereof, and evidence de- 
rived therefrom, may be disclosed or used as provided in sub- 
section (o). Such contents and any evidence derived there- 
from may be used under subsection (p) when authorized or 
approved by a judge of competent jurisdiction where such 
judge finds on subsequent application that the contents were 
otherwise intercepted in accordance with the provisions of this 
section. Such application shall be made as soon as practicable. 

(r) Except as specifically authorized pursuant to this sec- 
tion any person who uses or discloses the existence of an order 
authorizing interception of a wire or oral communication or 
the contents of, or information concerning, an intercepted wire 
or oral communication or evidence derived therefrom, is guilty 
of a misdemeanor, and shall be imprisoned no more than 1 
year, or fined in such amount as the Court shall determine, or 
both. 

(s) The contents of any wire or oral communication inter- 
cepted in accordance with the provisions of this section, or 
evidence derived therefrom, shall not be disclosed in any trial, 
hearing, or proceeding before any court of this State unless 
not less than 10 days before the trial, hearing, or proceeding 
the parties to the action have been served with a copy of the 
order and accompanying application under which the intercep- 
tion was authorized. 

This ten-day period may be waived by the judge if he 
finds that it was not possible to furnish the party with the 
above information 10 days before the trial, hearing or pro- 
ceeding, and that the party will not be prejudiced by the fail- 
ure to make the service. 

(t) Any aggrieved person in any trial, hearing, or pro- 
ceeding in or before any court or other authority of this State 
or political subdivision thereof may move to suppress the con- 
tents of any intercepted wire or oral communication, or evi- 
dence derived therefrom, on the grounds that : 

(1) The communication was unlawfully intercepted; 
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(2) The order of authorization is insufficient on its 

face; 

(3) The interception was not made in conformity 
with the order of authorization. 

The motion shall be made at least 10 days before the 
trial, hearing or proceeding unless there was no opportunity 
to make the motion or the moving party was not aware of the 
grounds for the motion. The court, upon the filing of such mo- 
tion by the aggrieved person, may in his discretion make 
available to the aggrieved person or his counsel for inspection 
such portions of the intercepted communication, or evidence 
derived therefrom, as the court determines to be in the inter- 
ests of justice. If the motion is granted, the contents of the in- 
tercepted wire or oral communication, or evidence derived 
therefrom, shall not be received in evidence in the trial, hear- 
ing or proceeding, and shall be treated as having been obtained 
in violation of this section. 

In addition to any other right to appeal, the State shall 
have the right to appeal from an order granting a motion to 
suppress if the official to whom the order authorizing the in- 
tercept was granted shall certify to the court that the appeal 
is not taken for purposes of delay. The appeal shall be taken 
within the time specified by the Rules of Court and shall be 
diligently prosecuted. 

(u) Within 30 days after the expiration of an order or an 
extension or renewal thereof entered under this section or the 
denial of an order confirming verbal approval of interception, 
the issuing or denying judge shall make a report to the Presi- 
dent Judge of the Superior Court stating that: 

(1) An order, extension or renewal was applied for; 

(2) The kind of order applied for; 

(3) The order was granted as applied for, was modi- 
fied, or was denied; 
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(4) The period of the interceptions authorized by 
the order, and the number and duration of any extensions 
or renewals of the order; 

(5) The offense specified in the order, or extension 
or renewal of an order; 

(6) The identity of the person authorizing the appli- 
cation and of the investigative or law enforcement officer 
and agency for whom it was made; and 

(7) The character of the facilities from which or the 
place where the communications were to be intercepted. 

(v) The Attorney General, or Deputy Attorney General 
specifically designated by the Attorney General shall make and 
file all reports required by federal law. 

(w) Any person whose wire or oral communication is in- 
tercepted, disclosed or used in violation of this section shall 
have a civil cause of action against any person who intercepts, 
discloses or uses or procures any other person to intercept, 
disclose or use, such communication; and shall be entitled to 
recover from any such person: 

(1) Actual damages, but not less than liquidated 
damages computed at the rate of $100.00 a day for each 
day of violation, or $1,000.00 whichever is higher; 

(2) Punitive damages; and 

(3) A reasonable attorney’s fee and other litigation 
costs reasonably incurred. 

A good faith reliance on a court order authorizing the 
interception shall constitute a complete defense to a civil 
or criminal action brought under this section or to administra- 
tive proceedings brought against a law enforcement officer. 

(x) (1) The Superior Court shall have the power to make 
rules to carry the provisions of this Section into effect. 

(2) The Superior Court shall have exclusive original 
jurisdiction of any criminal violations of this section.” 
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§1337. Definitions relating to riot, disorderly conduct, and 
related offenses. 

(1) “Public place” means a place to which the public or a 
substantial group of persons has access and, includes high- 
ways, transportation facilities, schools, places of amusement, 
parks, playgrounds, prisons, and hallways, lobbies, and other 
portions of apartment houses and hotels not constituting 
rooms or apartments designed for actual residence. 

(2) “Private place” means a place where one may reason- 
ably expect to be safe from casual or hostile intrusion or sur- 
veillance, but does not include a place to which the public or a 
substantial group thereof has access. 

CROSS-REFERENCES 

general definition section § 222 
principles of definitions § 221 


COMMENTARY ON § 1337 

The definitions are self-explanatory. 

§1338. Bombs, incendiary devices, Molotov cocktails and 
explosive devices. 

(a) For purposes of this section the following definitions 
shall be made applicable : 

“Molotov cocktail” means a makeshift incendiary bomb 
made of a breakable container filled with flammable liquid and 
provided with a wick composed of any substance capable of 
bringing flame into contact with the liquid. 

“Incendiary device” means any item designed to ignite 
with by hand, chemical reaction or by spontaneous combustion 
and is not designed for any lawful purpose or use whatsoever 
or any lawful purpose or use has been or is terminated. 

(b) Whoever manufactures, transfers, uses, possesses or 
transports any bomb, incendiary device, Molotov Cocktail or 
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device designed to explode or produce uncontained combustion 
with intent to cause bodily harm or damage to any property 
or thing shall be guilty of a class C felony. 

(c) Any other provision of this Criminal Code notwith- 
standing, any person over 16 years old who violates the pro- 
visions of this section shall be prosecuted as an adult. 

(d) In any prosecution under this section, it is a prima 
facie evidence of intent to cause bodily harm or damage to any 
property or thing if the accused had possession of the device 
prescribed by this section. 

COMMENTARY ON § 1338 

This section penalizes the manufacture, transfer, use, 
possession or transportation of a bomb, incendiary device, 
Molotov Cocktail or other explosive device with intent to cause 
bodily harm or damage to property. Mere possession of such a 
device is made prima facie evidence of the requisite intent. 1 
Adult prosecution of person over 16 is required for violations 
of this section. 


Subpart B 

Offenses Involving Public Indecency 
§1341. Lewdness. 

A person is guilty of lewdness when he does any lewd 
act in any public place or any lewd act which he knows is 
likely to be observed by others who would be affronted or 
alarmed. 

Lewdness is a class B misdemeanor. 

CROSS-REFERENCE 

knowingly § 231(2) 

1. For the prior law, see Matthews v. State, 276 A.2d 265 (Del. 
Sup. Ct. 1971), holding that possession of a prohibited device was prima 
facie evidence of the requisite intent to cause bodily harm. 
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COMMENTARY ON § 1341 

This section is intended to prohibit public lewd conduct 
which does not amount to one of the sexual offenses defined 
in this Criminal Code. It also prohibits such conduct in pri- 
vate places which is likely to be observed by others who would 
be affronted or alarmed. Lewdness may in some case be easier 
to prove than indecent exposure which requires an exposure of 
the genital organs. 1 Section 1341 does not apply to cult nudism 
because of the requirement that the act take place when it is 
known by the actor to be likely to cause affront or alarm. 
The offense is a class B misdemeanor, making the penalty 
equal to that for indecent exposure. 

§1342. Prostitution. 

A person is guilty of prostitution when he engages or 
agrees or offers to engage in sexual conduct with another per- 
son in return for a fee. 

Prostitution is a class B misdemeanor. 

CROSS-REFERENCES 

definitions § 1356 
no defense § 1344 
words of gender or number § 223 

COMMENTARY ON § 1342 
Former Delaware Law 

Former Delaware law made “furthering prostitution” a 
misdemeanor, subject to a discretionary fine or sentence or 
both. This offense included maintaining a place of prostitution, 
the act of prostitution itself, solicitation, and patronizing a 
prostitute. 2 Pandering was treated more seriously, being made 
a felony in 11 Del. Code § 733 (Repealed). Keeping a house of 
ill-fame was subject to fine, and could lead to a brief term 
of imprisonment upon subsequent convictions. Pimping 


1. See § 768. 

2. 11 Del. Code § 732 (Repealed). 
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(which differs from pandering in that the former involves 
securing persons to be prostitutes or forcing them to be 
prostitutes) was a felony, subject to a 1-3 year term. 3 

The Code Provision 

Prostitution is not going to be stamped out either by 
criminal legislation or by vigorous enforcement. Supply will 
continue to meet a genuine demand. Yet most modern com- 
mentators, including the Reporters of the Model Penal Code, 
have agreed that public policy requires that the criminal law 
go on record against prostitution. A dumber of reasons may 
be suggested, including the prevention of disease, the protec- 
tion of innocent girls from exploitation, and the danger that 
more sinister activities may be financed by the gains from 
prostitution. Making prostitution an offense gives the police 
power to keep it under control, and at the very minimum to 
restrict activities of prostitution to areas in which they will 
not offend people who do not desire to consort with prostitutes. 
It would be disastrous simply to remove all criminal penalties, 
to permit prostitution to flourish openly everywhere, and 
perhaps thereby to encourage considerably greater exploita- 
tion of prostitution by the underworld. Police time is not well 
spent in controlling prostitution, and police methods in get- 
ting evidence against them are often dishonorable and obnox- 
ious, yet the alternative of no legal control is more undesir- 
able. 

Section 1342 makes it an offense for a man or woman to 
agree to engage in sexual conduct for a fee. “Sexual conduct” 
is defined in § 1356 to include any act which is designed to 
produce sexual gratification to either party. The intent is to 
include masochistic and sadistic forms of behavior which have 
a specifically sexual motive, as well as actual sexual and de- 
viate sexual intercourse. This definition would also include a 
massage parlor which offers sexual stimulation. The section 
requires that the accused engage in sexual conduct, or agree 
to offer to engage therein. Thus solicitation by a prostitute 


3. 11 Del. Code § 736 (Repealed). 
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would be an offense, provided that the solicitation is suffi- 
ciently specific. If not, it is still possible to prosecute for loiter- 
ing under § 1321 (5) . 

§1343. Patronizing a prostitute. 

A person is guilty of patronizing a prostitute when : 

(1) Pursuant to a prior agreement or understanding, he 
pays a fee to another person as compensation for that person’s 
having engaged in sexual conduct with him ; or 

(2) He pays or agrees to pay a fee to another person 
pursuant to an agreement or understanding that in return 
therefor that person or a third person will engage in sexual 
conduct with him; or 

(3) He solicits or requests another person to engage in 
sexual conduct with him in return for a fee. 

Patronizing a prostitute is a violation. 

CROSS-REFERENCES 

no defense § 1344 

words of gender or number § 223 

COMMENTARY ON § 1343 

If prostitution is to be penalized, this section recognizes 
that the act of patronizing prostitutes, no matter how freely 
engaged in, is also criminal. It was punished under 11 Del. 
Code § 732 (Repealed). As in § 1342, an agreement or under- 
standing about a fee is necessary, and the motive must be 
sexual conduct as defined in § 1356. The fee may be paid to a 
third person or to the prostitute. The offense is a violation, be- 
cause of the ambiguous attitude society has about patron- 
izing prostitutes. 

§1344. Prostitution and patronizing a prostitute; no de- 
fense. 

In any prosecution for prostitution it is no defense that 
the persons were of the same sex, or that the person who re- 
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ceived, agreed to receive, or solicited a fee was a male and the 
person who paid, agreed, or offered to pay the fee was a fe- 
male. 


CROSS-REFERENCE 

construction of provisions allowing no defense § 308 

COMMENTARY ON § 1344 

This section is designed to assure that male prostitution 
and homosexual prostitution are covered. This goes beyond 
the primary meaning of the word “prostitution” but is a logi- 
cal extension of a prohibition on female prostitution, and 
follows from the definition of prostitution as an agreement 
or solicitation to engage in sexual conduct for a fee. 

§1351. Promoting prostitution in the third degree. 

A person is guilty of promoting prostitution in the third 
degree when he knowingly advances or profits from prostitu- 
tion. 

Promoting prostitution in the third degree is a class A 
misdemeanor. 


CROSS-REFERENCES 

definitions § 1356 
knowingly § 231(2) 


COMMENTARY ON § 1351 

It is generally conceded that the most culpable persons 
associated with prostitution are non-prostitutes who derive 
financial advantage from the work of prostitutes. Aside from 
a vague feeling that they should not be permitted to profit 
from immorality, the specific problem is that they have a mo- 
tive to coerce women into prostitution and drum up business 
for them, thus multiplying the harm that would be done if 
prostitution were unorganized. Section 1351 covers the least 
culpable case, making it a misdemeanor. No coercion is re- 
quired. It is enough to show that the accused has advanced 
or profited from prostitution as those concepts are defined in 


425 



§ 1352 


Delaware Criminal Code 


§ 1356. The offense cannot be committed by a person who is 
solely a prostitute or a patron of a prostitute, but it might 
be committed by a person in one of those capacities who in ad- 
dition advances or profits from the prostitution of others. 

§1352. Promoting prostitution in the second degree. 

A person is guilty of promoting prostitution in the sec- 
ond degree when he knowingly : 

(1) Advances or profits from prostitution by managing, 
supervising, controlling, or owning, either alone or in asso- 
ciation with others, a house of prostitution or a prostitution 
business or enterprise involving prostitution activity by two 
or more prostitutes; or 

(2) Advances or profits from prostitution of a person less 
than 18 years old. 

Promoting prostitution in the second degree is a class E 
felony. 


CROSS-REFERENCES 

definitions § 1366 
knowingly § 231(2) 


COMMENTARY ON § 1352 

This offense is more serious than promoting prostitution 
in the third degree either because the prostitution activity ad- 
vanced or profited from involves two or more prostitutes or 
because the accused advances or profits from the prostitution 
of a person less than 18. 

§1353. Promoting prostitution in the first degree. 

A person is guilty of promoting prostitution in the first 
degree when he knowingly: 

(1) Advances prostitution by compelling a person by 
force or intimidation to engage in prostitution or profits from 
such coercive conduct by another; or 
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(2) Advances or profits from prostitution of a person less 
than 16 years old. 

Promoting prostitution in the first degree is a class C fel- 
ony. 

CROSS-REFERENCES 

definitions § 1356 
knowingly § 331(2) 


COMMENTARY ON § 1353 

The aggravating factors here are compulsion or advanc- 
ing or profiting from the prostitution of a person less than 
16 years old. Compulsion may be by physical force or by in- 
timidation, and it may be committed either by the accused or 
by someone from whose acts he benefits. It is assumed that 
persons under 16 will be too immature to make a meaning- 
ful choice whether or not to engage in prostitution, and that 
a person who profits from the prostitution of such a person 
manifests the highest order of criminality. Thus class C pen- 
alties are provided. 

§ 1354. Promoting prostitution; attempt to promote 
prostitution ; corroboration. 

A person shall not be convicted of promoting prostitution 
or of an attempt to promote prostitution solely on the un- 
corroborated testimony of a person whose prostitution activ- 
ity he is alleged to have advanced or attempted to advance, or 
from whose prostitution activity he is alleged to have profited 
or attempted to profit. 

COMMENTARY ON § 1354 

This section may change former Delaware Law as con- 
tained in 11 Del. Code §§ 733, 736 (Repealed) , dealing with 
the competence of a female as a witness in pimping and pan- 
dering cases. It is not clear whether the testimony of the 
victim alone would be sufficient for conviction, though it 
would seem so. Relying on such testimony only seems too 
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risky, and requiring corroboration is in accord with a similar 
provision in the area of the sexual offenses. 4 Corroboration 
may of course be by circumstantial evidence. 

§1355. Permitting prostitution. 

A person is guilty of permitting prostitution when, hav- 
ing possession or control of premises which he knows are 
being used for prostitution purposes, he fails to halt or abate 
such use within a reasonable period of time. 

Permitting prostitution is a class B misdemeanor. 

CROSS-REFERENCE 

knowingly § 231(2) 

COMMENTARY ON § 1355 

This section makes it a class B misdemeanor to fail to 
halt or abate the unlawful use of premises of which a person 
has possession or control within a reasonable period of the 
time after learning that the premises are being used for pros- 
titution purposes. This section will cover the landlord who 
leases his building or an apartment to prostitutes and knows 
they are using it for purposes of prostitution. Compliance 
with this section would involve terminating the lease, taking 
other appropriate civil action and informing the police when- 
ever such conduct is reasonably necessary. 

§1356. Offenses involving public indecency; definitions. 

As used in Sections 1342 through 1355 of this Criminal 
Code: 

(1) “Sexual conduct” means any act designed to produce 
sexual gratification to either party. It is not limited to inter- 
course or deviate sexual intercourse. 

(2) “Advance prostitution.” A person advances prostitu- 
tion when, acting other than as a prostitute or as a patron 


4. § 772(3). 
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thereof, he knowingly causes or aids a person to commit or en- 
gage in prostitution, procures or solicits patrons for prostitu- 
tion, provides persons or premises for prostitution purposes, 
operates or assists in the operation of a house of prostitution 
or a prostitution enterprise, or engages in any other conduct 
designed to institute, aid, or facilitate an act or enterprise of 
prostitution. 

(3) “Profit from prostitution.” A person profits from 
prostitution when, acting other than as a prostitute receiving 
compensation for personally rendered prostitution services, he 
accepts or receives money or other property pursuant to 
an agreement or understanding with any person whereby he 
participates or is to participate in the proceeds of prostitution 
activity. 


CROSS-REFERENCES 

general definition section § 222 
principles of definitions § 221 
words of gender or number § 223 


COMMENTARY ON § 1356 

The definitions are largely self-explanatory. Note that 
“advance prostitution” is defined to exclude a prostitute or a 
patron of a prostitute. “Profit from prostitution” is similarly 
defined. 


Subpart C 
Obscenity 


§1361. Obscenity. 

A person is guilty of obscenity when he knowingly or 
recklessly : 

(1) Sells, delivers, or provides, or offers or agrees to sell, 
deliver, or provide, any obscene picture, writing, record, or 
other representation or embodiment of the obscene ; or 
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(2) Presents or directs an obscene play, dance, or perfor- 
mance, or participates in that portion thereof which makes it 
obscene ; or 

(3) Publishes, exhibits, or otherwise makes available any 
obscene material; or 

(4) Possesses any obscene material for purposes of sale 
or other commercial dissemination. 

Obscenity is a class A misdemeanor. 

CROSS-REFERENCES 
definition of obscene § 1364 
knowingly § 231(2) 
recklessly § 231(3) 


COMMENTARY ON § 1361 
Former Delaware Law 

The Delaware Code prohibited the transfer or exhibition 
of any “obscene, lewd, lascivious, filthy, indecent” material 
of any sort, including books, magazines, and films. It also pro- 
hibited the writing, preparation, publication, and manufac- 
ture of such material, as well as the advertising of obscene 
material “or any article or instrument of indecent or immoral 
use or purpose.” A $2500 fine and 3 years imprisonment was 
the maximum penalty. 1 The law focused on sale or other dis- 
tribution, and not on mere possession. It was, therefore, much 
like the new sections in its scope. 11 Del. Code § 712 (Re- 
pealed) imposed a $500-$5000 fine and a 6 month to 5 year 
sentence upon repeat offenders against the obscenity statute. 
11 Del. Code § 713 (Repealed) exempted the medical profes- 
sion from the obscenity law to the extent that they were legit- 
imately advising patients or publishing or illustrating medi- 
cal findings. 

Any obscenity statute must be read consistently with the 
United States Supreme Court's decisions in the field. The 
leading case is Roth v. United States, 2 in which the Court 


1. 11 Del. Code § 711 (Repealed). 

2. 354 U.S. 476 (1957). 
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holds that obscenity is not constitutionally protected speech 
and gives the following test of obscenity: “[w]hether to the 
average person, applying contemporary community stan- 
dards, the dominant theme of the material taken as a whole 
appeals to prurient interest .” 3 4 This is somewhat like the 
Delaware formulation in State v. Scope* which is as follows : 
“A motion picture is obscene, lewd, lascivious, filthy, inde- 
cent within the meaning of the statute when the language, 
sounds, and actions therein are offensive to the common sense 
of decency and modesty of the community, and when the dom- 
inant theme of the motion picture, considered as a whole, is 
calculated to and is likely to excite the lustful thoughts and 
lecherous desires or to stir the sex impulses or to lead to 
sexually impure thoughts in the ordinary average person who 
is likely to see the film.” 5 This Delaware definition is prob- 
ably too broad. “Prurient interest” is probably narrower than 
“sexually impure thoughts,” though the great difficulty with 
the whole area of obscenity is that no one can be sure, on the 
fringes, what activity is permitted. Emphasis on the ordinary 
man is, of course, preferable to the former emphasis on the 
specially susceptible man, but there is still the danger that 
literature which is really intended only for the extraordinary 
man will be caught by a test which seems to emphasize the 
lowest common denominator. Another Supreme Court effort 
in the area, widely condemned as setting no helpful standard 
to those who may wish to obey the law, is Ginzburg v. United 
States . 6 Ginzburg restates the Roth rule and adds to it the 
caution that pandering — that is, advertising intended to stim- 
ulate sexually and to suggest that material is obscene — will 
be taken as further proving that material is obscene. 

The Code Provision 

It is clear that, for the present, the Supreme Court holds 
that the Constitution permits a state to call some things ob- 


3. Id. at 489. 

4. 7 Terry (46 Del.) 519, 86 A.2d 154 (Super. Ct. 1952). 

5. 7 Terry (46 Del.) at 528 n. 3, 86 A.2d at 158. 

6. 383 U.S. 463 (1966). 
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scene and unprotected by constitutional guarantees of free 
speech. It is unclear whether the reading of obscene material 
makes a person more prone to commit crime or potentially a 
worse citizen. What is clear is that strict enforcement of a 
law forbidding any person to possess obscene material would 
present impossible enforcement difficulties. 

At the moment, a middle ground would appear to be to 
penalize the sale or other distribution of obscenity, without 
punishing mere possession thereof. This would cut off the 
supply of obscenity at its source, without unduly infringing 
a person’s arguable right to possess obscenity for his own 
uses. This is the approach most likely to withstand the test 
of the Constitution. 

The object of this section is to prohibit transfer or com- 
mercial exploitation of obscenity. It does not prohibit mere 
possession, though it does prohibit possession with intent to 
sell in subsection (4) . 

Subsection (1) prohibits any knowing or reckless trans- 
fer of obscene material. A bookseller would be guilty of an 
offense under this subsection if he knowingly sells an ob- 
scene book, or one which he has reason to think may be ob- 
scene but fails to check. If he has no notice of obscenity 
(e.g., where the cover and advertising indicate the book is 
serious literature and there is no mention of obscenity), he 
would not be guilty, even though he in fact sold an obscene 
book. “Provides” is meant to take into account loans or other 
short-term transfers of obscenity. It is believed that subsec- 
tion (1) is broad enough to cover any sort of material which 
could conceivably be obscene. 

Subsection (2) prohibits presentation of obscene plays, 
movies, dances, television shows, radio shows, and any other 
obscene performance, whether public or private (subject to 
the defense provided by § 1362). It also prohibits participat- 
ing as a performer in that part of the performance which 
makes it obscene. However, the general requirement that the 
predominant appeal be obscene clearly excludes plays of gen- 
eral artistic merit which are occasionally vulgar. 


432 



Specific Offenses 


§ 1362 


Subsection (3) prohibits publication or exhibition of ob- 
scene material. It would not be an offense under this subsec- 
tion to make an obscene writing which is not to be shown to 
anyone but the writer. “Publishes” carries the connotation 
that the material is to be disseminated publicly. 

Subsection (4) prohibits possession of obscene material 
for purpose of sale or other commercial dissemination. It 
would penalize the bookseller who has obscene books avail- 
able for sale, but would not penalize the person who has ob- 
scene books in his library. 

§1362. Obscenity; defenses. 

In any prosecution for obscenity it is an affirmative de- 
fense that dissemination was restricted to: 

(1) Institutions or persons having scientific, educational, 
governmental, or other similar justification for possessing ob- 
scene material; or 

(2) Non-commercial dissemination to personal associates 
of the accused who are known by the accused not to object to 
the receipt of such material. 

CROSS-REFERENCE 
proof of affirmative defenses § 304 

COMMENTARY ON § 1362 

This section provides two affirmative defenses to prosecu- 
tion for obscenity. Subsection (1) permits, as in part did the 
former Delaware law, proof that the dissemination was re- 
stricted to institutions or persons for scientific, educational, 
governmental, or other similar purposes. It would appear 
wrong, for example, to convict a scholar who was making a 
legitimate study of erotica for scholarly purposes, or a doctor 
who was studying the psychological effects of obscenity. 

Subsection (2) follows the Model Penal Code in per- 
mitting some kinds of private, non-commercial dissemination 
of obscenity to personal associates of the accused, when the 
accused knows that the recipient does not object. Enforcement 
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would be sporadic at best in these cases, and it is hard to see 
that the State has any business interfering when non-objecting 
recipients are involved. Where there is no commercial ex- 
ploitation, it would appear that no legitimate State interest is 
infringed. 


§1363. Obscenity; presumption. 

A person who disseminates or possesses obscene material 
in the course of his business is presumed to do so knowingly or 
recklessly. 


CROSS-REFERENCE 
effect of presumptions § 306 


COMMENTARY ON § 1363 

This section makes proof of knowing or reckless dis- 
semination or possession of obscene material easier in the case 
of a person who possesses or disseminates obscenity in the 
course of business. The State will make out a prima facie case 
by showing that a bookseller sold an obscene book in the 
course of his business. It is, of course, entirely open to him to 
satisfy the jury, as a matter of defense (i.e., to raise a reason- 
able doubt in their minds) that he was neither knowing or 
reckless. 


§1364. Definition of “obscene”. 

Material is obscene if it has no redeeming social value 
and, considered as a whole, its predominant appeal is to pru- 
rient, shameful, or morbid interest in nudity, sex, excretion, 
sadism or masochism and it goes substantially beyond custo- 
mary limits of candor in describing or presenting such mat- 
ters. Predominant appeal shall be judged with reference to 
ordinary adults unless it appears from the character of the 
material or the circumstances of its dissemination to be de- 
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signed for children or some other specially susceptible audi- 
ence. 


CROSS-REFERENCES 

general definition section § 222 
principles of definitions § 221 


COMMENTARY ON § 1364 

The definition follows that proposed by the Model Penal 
Code 7 and enacted in New York. 8 The material is to be con- 
sidered as a whole. Thus one arguable obscene passage may 
not be taken out of context if a book is overwhelmingly not 
obscene. The obscene must predominate over all other aspects 
of the material. The predominant appeal must be “prurient, 
shameful, or morbid . . To quote the Model Penal Code 
commentary, “the proposed definition recognizes that there is 
a normal interest in sexual matters, for which it should be 
lawful to provide satisfaction through works of art as well as 
scientific and educational writings. The prurient interest is 
an exacerbated, morbid, or perverted interest growing out of 
the conflict between the universal sexual drive of the indi- 
vidual and equally universal social controls of sexual activity 
. . . Literary or graphic material which disregards the social 
conventions evokes 'repression tensions/ i.e ., mixed feelings 
of desire and pleasure on the one hand, and dirtiness, ugliness, 
revulsion on the other. This is especially likely if the material 
is presented in a sly, leering manner, or in vulgar terms mani- 
festly chosen merely to shock or titillate the reader.” 9 The 
interest excited is to be in “nudity, sex, excretion, sadism or 
masochism.” This list covers interests which are sexual or 
partly sexual. It is not intended to include interest in non- 
sexual violence. The final requirement of the definition is that 
the material “goes substantially beyond customary limits of 


7. Model Penal Code § 251.4 (Proposed Off. Draft 1962). 

8. New York Penal Law § 235,00. 

9. Model Penal Code § 207.10, comment at 29-30 (Tent. Draft No. 
6, 1957). 
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candor in describing or representing such matters.” This 
recognizes that public opinion in the area does change, and 
community standards become more or less tolerant. It is not 
intended to permit “creeping immorality.” If violations of the 
law are vigorously prosecuted it cannot be claimed by future 
defendants that the community has come to accept certain 
kinds of obscenity as evidenced by its frequent publication. 
But if certain materials are tolerated for awhile, and do begin 
to be accepted by the public, a crackdown might not succeed. 

It should be noted that the definition deals only with 
erotic stimulation. It does not deal with dissemination of birth 
control information. Nor does it concern abortion. It would 
not penalize a discussion of sexual morality, or even the 
advocacy of a change in sexual morality, provided that these 
matters are not discussed in a prurient manner. 

The definition requires, as did prior Delaware law, that 
the predominant appeal of the material is to be judged with 
reference to ordinary adults. It is probable that certain 
specially susceptible people might be offended by material 
which would not offend a normal, healthy adult. It would be 
very wrong to permit censorship on any other basis than 
reference to ordinary adults. An exception is provided, how- 
ever, when the obscenity is manifestly directed at children or 
some other specially susceptible audience. Thus a comic book 
specifically prepared for children may be adjudged obscene 
although its contents might not offend the adult of normal 
susceptibility. This definition seems sufficient to cover any 
pandering to children, and make any special section relating 
to distribution of obscenity to children superfluous. However, 
such a section has been added as § 1365. 

Section 1364 follows the Supreme Court cases in requir- 
ing proof that material alleged to be obscene is without “re- 
deeming social value.” The Supreme Court has declared : 

We would reiterate, however, our recognition in Roth 
that obscenity is excluded from the constitutional protec- 
tion only because it is “utterly without redeeming social 
importance,” and that “the portrayal of sex, e.g ., in art, 
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literature and scientific works, is not itself sufficient rea- 
son to deny material the constitutional protection of free- 
dom of speech and press.” ... It follows that material 
dealing with sex in a manner that advocates ideas ... or 
that has literary or scientific or artistic value or any 
other form of social importance, may not be branded as 
obscenity and denied the constitutional protection. Nor 
may the constitutional status of the material be made to 
turn on a “weighing” of its social importance against its 
prurient appeal, for a work cannot be proscribed unless 
it is “utterly” without social importance. 10 

Courts have frequently admitted expert testimony for the pur- 
pose of establishing the social value or lack thereof of par- 
ticular material. 11 The question of social value is one of fact 
to be decided in view of the content of the material and its 
prospective audience. 

This Code does not include any section concerning ad- 
missible evidence in obscenity trials. Such a section is pub- 
lished in the Model Penal Code, but has been omitted because 
the Delaware Courts have shown a willingness to admit all 
relevant evidence which may help the jury in arriving at a 
decision as to whether a particular article is obscene. Expert 
testimony is specifically permitted. The expert, of course, must 
be a person qualified by education and experience to inform 
the court upon matters relevant to the definition of obscenity 
in § 1364. The expert would be allowed to testify, where rele- 
vant, to the degree of public acceptance of the material in the 
United States, rather than limiting his view to its acceptability 
in a particular geographic area. 

§1365. Obscene literature harmful to minors. 

(a) Definitions as used in this section: 

(1) “Harmful to minors” means that quality of any 
description or representation, in whatever form, of nudity, 


10. Jacobellis v. Ohio, 378 U.S. 184, 191 (1964). 

11. See, e.g., United States v. One Carton Positive Motion Picture 
Film Entitled “491”, 367 F.2d 889 (2d Cir. 1966) . 
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sexual conduct, sexual excitement or sado-masochistic 
abuse which predominantly appeals to the prurient, 
shameful, or morbid interest of minors and is patently 
offensive to prevailing standards in the adult community 
as a whole with respect to what is suitable material for 
minors, and is substantially without redeeming social 
value for minors. 

(2) “Knows” means (i) knowledge that the charac- 
ter and content of any material described in Section 
1365 (i)(l) is harmful to minors; or (ii) knowledge of 
facts that would lead a reasonable man to inquire whether 
the character and content of any material described in 
Section 1365 (i)(l) is harmful to minors, or (iii) knowl- 
edge or information that the material described herein 
has been adjudged to be harmful to minors in a proceed- 
ing instituted pursuant to Section 1365(b) or (1) or is the 
subject of a pending proceeding instituted pursuant to 
Section 435 (b) or (i). 

(3) “Minor” means any person under the age of 
seventeen years. 

(4) “Known minor” is any person known, in fact, to 
be under the age of eighteen years, or any person, in fact, 
under the age of eighteen years unless a reasonable, bona 
fide attempt has been made to ascertain the age of that 
minor. 

(5) “Nudity” means the showing of the human male 
or female genitals, pubic area or buttocks with less than a 
full opaque covering, or the showing of the female breast 
with less than a fully opaque covering of any portion 
thereof below the top of the nipple, or the depiction of 
covered male genitals in a discernibly turgid state. 

(6) “Sado-masochistic abuse” means flagellation or 
torture practiced by or upon a person clad in undergar- 
ments, a mask, or bizarre costume, or the condition of 
being fettered, bound or otherwise physically restrained 
on the part of one so clothed. 
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(7) “Sexual conduct” means acts of masturbation, 
homosexuality, sexual intercourse, or physical contact 
with a person’s unclothed genitals or pubic area or a 
female person’s breast. 

(8) “Sexual excitement” means the condition of 
human male or female genitals in a state of sexual stimu- 
lation or arousal. 

(b) Whenever the Attorney General of this State has 
reasonable cause to believe that any person is or may become 
engaged in any of the acts described in Section 1365 (i)(l), 
(2) or (4), the Attorney General shall institute an action in 
the Court of Chancery for the county where such act is or will 
be performed for adjudication of the question of whether such 
material is harmful to minors. 

(c) The action authorized by Section 1365(b) shall be 
commenced by the filing of a complaint to which shall be at- 
tached as an exhibit a true copy of the allegedly harmful mate- 
rial. The complaint shall: (i) be directed against such material 
by name or description; (ii) allege that such material is harm- 
ful to minors; (iii) designate as respondents and list the names 
and addresses, if known, of any person in this State engaged 
or about to be engaged in any of the acts described in Section 
1365(i)(l), (2) or (4) with respect to such materials; (iv) 
seek an adjudication that such material is harmful to minors; 
and (v) seek a permanent injunction against any respondent 
prohibiting him from performing any of the acts described in 
Section 1365(i)(l), (2) or (4). 

(d) Upon the filing of the complaint described in Section 
1365(c), the Attorney General shall present the same, to- 
gether with the material attached thereto, as soon as prac- 
ticable to the court for its examination and reading. If after 
such examination and reading the court finds no probable cause 
to believe such material to be harmful to minors, the court 
shall cause an endorsement to that effect to be placed and 
dated upon the complaint and shall thereupon dismiss the 
action. If after such examination and reading the court finds 


439 



§ 1365 


Delaware Criminal Code 


probable cause to believe such material to be harmful to 
minors, the court shall cause an endorsement to that effect to 
be placed and dated upon the complaint whereupon it shall be 
the responsibility of the Attorney General promptly to request 
the Register in Chancery to issue summons and to furnish to 
the Register in Chancery such number of copies of such com- 
plaint and endorsement as are needed for the service of 
summons. Service of such summons and endorsed complaint 
shall be made upon the respondents thereto in any manner pro- 
vided by law. 

(e) The author, publisher or any person interested in 
sending or causing to be sent, bringing or causing to be 
brought, into this State for sale or commercial distribution, or 
any person in this State preparing, selling, exhibiting or com- 
mercially distributing, or possessing with intent to sell or 
commercially distribute or exhibit, the material exhibited to 
the endorsed complaint, may appear and may intervene in ac- 
cordance with the Rules of the Court of Chancery. If no person 
appears and files an answer, or moves to intervene within the 
time set by the Rule or by an Order of the Court of Chancery, 
the Court may forthwith adjudge whether the material so 
exhibited to the endorsed complaint is harmful to minors and 
enter an appropriate final judgment. 

(f) The public policy of this State requires that all pro- 
ceedings prescribed in this Section, other than criminal actions 
under Section 1365 (i), be heard and disposed of with the maxi- 
mum promptness and dispatch commensurate with constitu- 
tional requirements, including due process, freedom of the 
press and freedom of speech. The Rules of the Court of Chan- 
cery shall be applicable, except as they may be modified by this 
Section. Any party or intervenor shall be entitled, upon re- 
quest, to a trial of any issue with an advisory jury and the 
court, with the consent of all parties, may order a trial of any 
issue with a jury whose verdict shall have the same effect as 
in cases of law. In any action in which an injunction is sought 
under this Section, any respondent or intervenor shall be en- 
titled to a trial of the issues within one day, exclusive of 
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Saturday, Sunday and Holidays, after joinder of issue, and a 
decision shall be rendered by the court or jury, as the case 
may be, within two days, exclusive of Saturday, Sunday and 
Holidays, of the conclusion of the trial. If the issues are being 
tried before a jury and the jury shall not be able to render a 
decision within two days of the conclusion of the trial, then 
notwithstanding any other provision of this Section, the jury 
shall be dismissed and a decision shall be rendered by the court 
within two days of the conclusion of the trial. In the event that 
the court or jury, as the case may be, finds the material ex- 
hibited to the complaint not to be harmful to minors, the court 
shall enter judgment accordingly and shall dismiss the com- 
plaint. In the event that the court or jury, as the case may be, 
finds the material exhibited to the complaint to be harmful to 
minors, the court shall enter judgment to such effect and may, 
in such judgment or in subsequent orders of enforcement 
thereof, enter a permanent injunction against any respondent 
prohibiting him from engaging in any of the acts described in 
Section 1365(i)(l), (2) or (4), 

(g) If the court, pursuant to Section 1365 (d), finds 
probable cause to believe the exhibited material to be harmful 
to minors, and so endorses the complaint, the court may, upon 
the motion of the Attorney General and in accordance with the 
Chancery Court Rules issue a temporary restraining order 
against any respondent prohibiting him from selling, com- 
mercially distributing or giving away such material to minors 
or from permitting minors to inspect such material. No tempo- 
rary restraining order shall be granted without notice to the 
respondents unless it clearly appears from specific facts shown 
by affidavit or by the verified complaint that one or more of 
the respondents are engaged in the sale of material harmful 
to minors and that immediate and irreparable injury to the 
morals and general welfare of minors in this State will result 
before notice can be served and a hearing had thereon. All 
proceedings for temporary restraining order and preliminary 
injunction shall be governed by the Rules of the Court of 
Chancery. 

(h) Any respondent, or any officer, agent, servant, em- 
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ployee or attorney of such respondent, or any person in active 
concert or participation by contract or arrangement with such 
respondent, who receives actual notice, by personal service or 
otherwise, of any injunction or restraining order entered pur- 
suant to Section 1365 (f) or (g), and who shall disobey any 
of the provisions thereof, shall be guilty of contempt of court 
and upon conviction shall be guilty of a class A misdemeanor. 

(i) Any person is guilty of a class A misdemeanor who: 

(1) Exhibits for sale, sells, displays, transfers, gives 
gratis, loans, rents, or advertises to a known minor any 
book, pamphlet, magazine or printed matter, however re- 
produced, or sound recording, or picture, photograph, 
drawing, sculpture, motion picture film, or similar visual 
representation that such person knows to be in whole or 
in part harmful to minors. 

(2) Sells, gives gratis, or transfers an admission 
ticket or pass to a known minor or admits a known minor 
to a premise whereon there is exhibited a motion picture, 
show, or other presentation which, in whole or in part, 
such person knows to be harmful to minors. 

(3) Misrepresents his age as seventeen years or 
older for the purpose of evading the restrictions of Sec- 
tion 1365. 

(4) Exhibits for sale, sells, displays, gives gratis, 
transfers, loans, or rents any matter enumerated in Sec- 
tion 1365(i)(l) that such person knows to be harmful to 
minors which does not prominently include in such adver- 
tisement the words ‘unlawful to persons under seventeen 
years of age’. 

(j) No criminal proceeding shall be commenced against 
any person pursuant to the provisions of Section 1365 (i)(l), 
(2) or (4) unless, prior to the act which is the subject of such 
proceeding, such person (i) had written notice from the At- 
torney General that the material which is the subject of such 
proceeding has been adjudged harmful to minors pursuant to 
the provisions of this Section 1365 (b) or (i), or (ii) has been 


442 


Specific Offenses 


§ 1365 


subject to an order entered pursuant to Section 1365 (b) re- 
lating to the material which is the subject of such criminal 
proceeding, or any other material harmful to minors. 

(k) No person shall be subject to prosecution pursuant to 
the provisions of Section 1365, (i) for any sale to a minor 
where such person had reasonable cause to believe that the 
minor involved was seventeen years old or more, and such 
minor exhibited to such person a draft card, driver’s license, 
birth certificate or other official or apparently official document 
purporting to establish that such minor was seventeen years 
old or more, or (ii) for any sale where a minor is accompanied 
by a parent or guardian, or accompanied by an adult and such 
person has no reason to suspect that the adult accompanying 
the minor is not the minor’s parent or guardian; or (iii) where 
such person is a bona fide school, museum or public library or 
is acting in his capacity as an employee of such organization 
or as a retail outlet affiliated with and serving the educational 
purposes of such organization. 

(l) In order to provide for the uniform application of this 
Section to all minors within this State, it is intended that the 
sole and only regulation of the matters herein discussed shall 
be under this Section and no municipality, county or other 
governmental unit within this State shall make any law, ordi- 
nance or regulation relating to the subject matter hereof as to 
minors. All such laws, ordinances and regulations, as they 
affect minors, whether enacted before or after this Section 
shall become void, unenforceable and of no effect upon the 
effective date of this Section; provided, however, that such 
prior laws, ordinances and regulations shall govern litigations 
commenced prior to the effective date of this Section and shall 
continue in effect solely for that purpose. 

(m) This section may be known and cited as Delaware 
Law on the Protection of Minors from Harmful Materials, and 
may be referred to by that designation. 
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COMMENTARY ON § 1365 

This section reenacts a provision of the former law spe- 
cifically regulating obscene material which is or may be harm- 
ful to minors. The pattern of regulation includes an action in 
the Court of Chancery for a determination of whether particu- 
lar matter is harmful to minors. It also provides class A misde- 
meanor penalties for dissemination to known minors of mate- 
rial harmful to minors. 


Subpart D 

Offenses Involving Gambling 

§1401. Advancing gambling in the second degree. 

A person is guilty of advancing gambling in the second 
degree when : 

(1) He sells or disposes of, or has in his possession with 
intent to sell or dispose of, a lottery policy, certificate, or any 
other thing by which he or another person or persons, prom- 
ises or promise, guarantees or guarantee that any particular 
number, series of numbers, character, ticket, or certificate, 
shall, in the event or on the happening of any contingency in 
the nature of a lottery entitle the purchaser or holder to re- 
ceive money, property or evidence of debt ; or 

(2) He uses or employs any other device by which such 
person, or any other person, promises or guarantees as 
provided in subsection (1) of this section; or 

(3) He is concerned in interest in lottery policy writing, 
or in selling or disposing of any lottery policy, certificate, num- 
ber or numbers or any other thing by which he or another per- 
son or persons, promises or promise, guarantees or guarantee 
that any particular number or numbers, character, ticket, or 
certificate shall, in the event or on the happening of any 
contingency in the nature of a lottery entitle the purchaser or 
holder to receive money, property or evidence of debt ; or 
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(4) He uses or employs any other device by which such 
person or any other person promises or guarantees as provided 
in subsection (3) of this section. 

Advancing gambling in the second degree is a class A mis- 
demeanor. 


COMMENTARY ON § 1401 
Former Delaware Law 

The intent of the Delaware gambling provisions seems 
generally to have been to penalize the person controlling 
gambling rather than those who participate merely as players. 
This was accomplished mainly by making possession of any 
gambling device or the allowing of premises one controls to be 
used to keep or exhibit gambling devices punishable without 
proof of their actual use. 11 Del. Code §§ 666 and 667 (Re- 
pealed) made the keeping or exhibiting of a gaming table, 
roulette wheel, or slot machine criminal, but no penalty was 
attached to their use. Criminal intent was needed for convic- 
tion under the possession statute and knowledge of the illegal 
use was needed for conviction of allowing one’s premises to be 
used. Thus for example, although possession of a poker table 
was illegal under 11 Del. Code § 666 (Repealed) , proof that it 
was intended only for private social purpose would be a de- 
fense. 1 The general purpose of attempting to legislate against 
the underworld parties who control gambling was also served 
by the provisions to regulate the use of private wires for the 
dissemination of gambling information and to remove obstruc- 
tions used to protect large scale gambling operations. 

Possession of lottery devices with intent to dispose of 
them was an offense under 11 Del. Code § 661 (Repealed), 
and conducting a lottery was also an offense. But no greater 
criminality was attached to the actual operation of a lottery 
than to possession of the devices. Under 11 Del. Code § 669 
(Repealed), the use of recording devices to register bets 
carried the same criminal penalty as did mere possession. 

1. State v. Titlemen, 7 Boyce (30 Del.) 443, 445, 108 Atl. 92, 93 
(1918). 
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There was one other type of provision which also was 
usable primarily against the underworld control of gambling 
activity. This is the “concerned in interest” type found in 11 
Del. Code §§ 662, 666 and 669 (Repealed). Generally these 
provisions could be used either to impose greater sanctions on 
the more criminal elements as in 11 Del. Code § 662 (Re- 
pealed) 2 or to extend criminality to those who actually insti- 
gated the illegal action. 3 This criminality may even extend to 
those who instigated the activity but did not receive a profit. 4 
The penalties also seem to reflect a desire to impede the 
activity of those who make a profit from gambling. Penalties 
were made increasingly larger for repeated offenders. 

Much more out of character with the overall intent of the 
former legislation were the three distinct areas in which the 
participator in the gambling activity is also criminally liable. 
Under 11 Del. Code § 661 (Repealed) the lottery player was 
criminally liable. Betting on “skill, speed or power of en- 
durance of man or beast” was also criminal under 11 Del. Code 
§ 669 (Repealed). This can be explained as a direct reaction 
to the fact that the State sanctions legal pari-mutuel betting. 
Hence the desire to force the use of these legal methods. 

Finally, 11 Del. Code § 668 (Repealed) made criminal 
participation in a crap game. This may be explainable in that 
there is no other way to control the activity of the person con- 
ducting and therefore profiting from the game unless he had 
control of the premises in which the game is played. (If he did 
have control he could be found guilty under § 665 (Re- 
pealed)). 

The Code Provision 

The crime of advancing gambling in the second degree 
covers the acts of people who sell numbers slips and the like or 
who are concerned in interest in lottery policy writings. The 


2. See Frabizzio v. State, 5 Terry (44 Del.) 395, 59 A.2d 452 (Super. 
Ct. 1948). 

3. Cf., State v. Fountain, 1 Marv. (15 Del.) 532, 41 Atl. 195 (1893). 

4. State v. Carbone, 10 Terry (49 Del.) 577, 121 A.2d 909 (Super. 
Ct. 1956). 
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section also covers a person who uses or employs any other de- 
vice in the nature of a lottery. The wording is taken in large 
part from the former Delaware Code and the penalty is similar 
to the penalty available under the former law. 

§1402. Foreign lotteries; prima facie evidence. 

(a) A person is guilty in engaging in a foreign lottery 
when he brings, sends or procures to be brought or sent into 
this State any scheme of any lottery or any drawing of any 
such scheme or any ticket or part of a ticket or certificate of 
or a substitute for any ticket or part of a ticket, and sells or 
offers for sale any such ticket or part of ticket, or any certifi- 
cate or substitute for a certificate, and circulates in any man- 
ner any scheme or any drawing. 

(b) On the trial of any person under subsection (a) of 
this section any lottery scheme drawing, ticket, certificate of 
, or a substitute for a ticket, or parts of tickets, which shall be 
proved to have been by the accused brought or procured to be 
brought, or sent or procured to be sent into this State, or 
printed or procured to be printed within this State, for the 
purpose of circulating the same by mail or otherwise, shall be 
prima facie evidence within the description of this section. 

Engaging in foreign lotteries is a class A misdemeanor. 

§1403. Advancing gambling in the first degree. 

A person is guilty of advancing gambling in the first de- 
gree when: 

(1) He keeps, exhibits, or uses, or is concerned in interest 
in keeping, exhibiting, or using any book, device, apparatus, or 
paraphernalia for the purpose of receiving, recording, or regis- 
tering bets or wagers upon the result of any trial or contest, 
wherever conducted, of skill, speed, or power of endurance of 
man or beast; or 

(2) Being the owner, lessee, or occupant of a room, house, 
building, enclosure, or place of any kind, he keeps, exhibits, 
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uses or employs therein or permits or allows to be kept, 
exhibited, used or employed therein, or is concerned in interest 
in keeping, exhibiting, using or employing therein any book, 
device, apparatus or paraphernalia for the purpose of receiv- 
ing, recording, or registering bets or wagers as provided in 
subsection (1) of this section, or of forwarding in any manner 
money, thing or consideration of value for the purpose of being 
bet or wagered as provided in subsection (1) of this section; or 

(3) He records or registers bets or wagers, or receives, 
contracts or agrees to receive money or anything of value for 
the purpose or with the intent to bet or wager for himself or 
another person as provided in subsection (1) of this section; or 

(4) He directly or indirectly bets or wagers, or promises 
to bet or wager, money or anything of value as provided in sub- 
section (1) of this section. 

This section does not apply to a bet or wager made on a 
horse race within the enclosure of any race meeting licensed 
and conducted under the laws of this State, and made by or 
through the means of a pari-mutuel or totalizator pool, the 
conduct of which is licensed by the Delaware Racing Commis- 
sion or other State licensing agency. Such exception need not 
be negatived in any indictment or information. 

Advancing gambling in the first degree is a class A mis- 
demeanor. 


COMMENTARY ON § 1403 

This section is taken from the former Delaware Law. It 
primarily covers horse betting and the use of gambling de- 
vices such as roulette wheels and the like. It also covers in sub- 
section (4) the act of the bettor himself, even though he makes 
no profit from the enterprise except his occasional winning, if 
any. The section explicitly excludes from liability bets made 
at properly licensed race meetings in Delaware. 
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§1404. Providing premises for gambling; contributing 
thereto. 

A person is guilty of providing premises for gambling 
when: 

(1) He lets, demises or transfers to another person any 
building, structure, room or rooms knowing that the same will 
be used for the purpose of committing any gambling offense; 
or 

(2) He knowingly permits any house, structure, building, 
room or rooms of which he has possession or control to be used 
for the purpose of committing any gambling offense; or 

(3) He contributes to the support and maintenance of any 
house or place where gambling is carried on or conducted; or 

(4) He keeps or maintains any house or place where 
gambling is carried on. 

Providing premises for gambling or contributing thereto 
is a class B misdemeanor, unless the accused has been con- 
victed, within the previous 5 years, of the same offense or of 
an offense under Title 11, Sections 663 or 665 of the Delaware 
Code as the same existed prior to the effective date of this 
Criminal Code, in which case it is a class A misdemeanor. 

CROSS-REFERENCES 

gambling offense § 1432(3) 
knowingly § 231(2) 

§1405. Possessing a gambling device. 

A person is guilty of possessing a gambling device when 
he knowingly manufactures, sells, transports, keeps, exhibits, 
manages, places, possesses, or conducts or negotiates any 
transaction affecting or designed to effect ownership, custody, 
or use of a slot machine or any other gambling device. 

Possessing a gambling device is a class A misdemeanor. 

CROSS-REFERENCES 

definitions § 1432 
knowingly § 231(2) 
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§1406. Being concerned in interest in keeping any gam- 
bling device. 

A person is guilty of being concerned in interest in keep- 
ing any gambling device when : 

(1) He keeps or exhibits a gaming table, faro bank, 
sweat cloth, roulette table or other device under any denomina- 
tion at which cards, dice or any other game of chance is played 
for money, or other thing of value, or other gambling device of 
any kind whatsoever; or 

(2) He, with the intent that it shall be kept or exhibited 
for use by the public, buys, sells or distributes a gaming table, 
faro bank, sweat cloth or other gambling device. 

(3) He is a partner or concerned in interest in the keeping 
or exhibiting a gaming table, faro bank, sweat cloth or other 
gambling device. 

Being concerned in interest in keeping any gambling de- 
vice is a class A misdemeanor. 

§1407. Engaging in a crap game. 

A person is guilty of engaging in a crap game when he 
takes part in or is knowingly present at the form of gambling 
commonly known as crap, in which money or other valuable 
thing is played for by means of dice. 

Engaging in a crap game is a violation. 

CROSS-REFERENCE 

knowingly § 231(2) 

COMMENTARY ON § 1407 

This section is taken from the former Delaware Code with 
an important addition. In addition to covering participation 
in a crap game, it also covers presence at such a game. Under 
the former section it was very frequently a defense that a per- 
son captured by the police at a crap game was not playing, but 
was merely watching. This, of course, was inherently im- 
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probable, but often a successful defense. The new section takes 
the position that persons who are present at a crap game for 
an extended period of time, knowing full well what is going 
on, are as guilty of a criminal offense as the players them- 
selves. 


§1408. Gambling; exception. 

The provisions of sections 1401 through 1405 of this Crim- 
inal Code are inapplicable to any plan for stimulating public 
interest in, or sale of, merchandise, services, or exhibitions un- 
less the plan requires that the chance to win a prize be paid for 
in money or something of actual pecuniary value or that some 
items be bought. 


CROSS-REFERENCE 

proving exemption from criminal liability § 305 


COMMENTARY ON § 1408 

This section, taken from the former Code, was included in 
direct response to the holding in Affiliated Enterprises v . 
Waller . 5 It allows sales stimulating activities which offer the 
chance to win a prize in return for being at a particular place 
or taking some other action. 

This section was intended to make legal sales stimulating 
schemes which require no pecuniary payment and no purchase 
for the chance to win. 


§1409. Exemption of law enforcement officer. 

Nothing in Subpart D of Subchapter VII of this Criminal 
Code shall apply to any law enforcement officer or his agent 
while acting in the lawful performance of his duty. 

CROSS-REFERENCE 

general exemption of law enforcement officer § 542 

5. 1 Terry (40 Del.) 28, 5 A.2d 257 (Super. Ct. 1939). 
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§1411. Unlawfully disseminating gambling information. 

A person is guilty of unlawfully disseminating gambling 
information when : 

(1) Being a public utility it knowingly furnishes to an- 
other person a private wire for use in disseminating informa- 
ton in furtherance of gambling or for gambling purposes; or 

(2) He knowingly uses a private wire in disseminating or 
receiving information in furtherance of gambling or for 
gambling purposes; or 

(3) He engages in the business of or receives compensa- 
tion in any form for disseminating or receiving information 
in furtherance of gambling or for gambling purposes by 
means of a private wire or a call service. 

Unlawfully disseminating gambling information is a class 
A misdemeanor. 


CROSS-REFERENCES 

definitions § 1432 
knowingly § 231(2) 


COMMENTARY ON § 1411 

This section substantially restates the former Delaware 
Law as contained in 11 Delaware Code §§ 672-74, 676 (Re- 
pealed) . 

§1412. Revocation of service contracts or denial of appli- 
cation for service; exemption from liability. 

(1) The Attorney General, if he has reasonable cause to 
believe that any service furnished by a public utility is being 
used or will be used to disseminate information in further- 
ance of gambling or for gambling purposes, may give notice 
to the person who has contracted with or is applying to the 
public utility for such service that he intends to seek a Court 
order that the service contract be revoked or the application 
for service be denied. 
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(2) The notice permitted in subsection (1) of this sec- 
tion shall be served personally upon the person who has con- 
tracted with or is applying to the public utility for the service. 
If personal service is not reasonably possible, the notice may 
be in a conspicuous place on the premises to which the service 
is furnished. The notice shall specify the time and place where 
the hearing will be held, and the Court before which it will 
be held. 

(3) A hearing shall be held in the Superior Court at the 
time specified in the notice. At the hearing, evidence bearing 
on the use of the public utility service in question may be 
presented by the State and by or on behalf of the person who 
has contracted for or is applying for the service. 

(4) If the Court, after hearing, determines that there 
is probable cause to believe that the service furnished by the 
public utility is being used or will be used to disseminate in- 
formation in furtherance of gambling or for gambling pur- 
poses, it shall order that the contract to furnish the service 
be revoked or that the application for service be denied. 

(5) No public utility shall be held liable at law or in 
equity for revocation of a contract, or denying an application 
for service, when ordered to do so as provided by this section. 

CROSS-REFERENCE 

definitions § 1432 

COMMENTARY ON § 1412 

This section provides a procedure whereby a contract to 
furnish public utility service may be revoked if that service 
is found by a court to be used to dissiminate information in 
furtherance of gambling or for gambling purposes. The for- 
mer Delaware Code permitted revocation of service contracts 
under such circumstances but did not provide for any hear- 
ing. 1 This section requires a hearing and provides a proce- 
dure by which a speedy hearing may be conducted. 

1. 11 Del. Code § 675 (Repealed). 
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§1421. Obstructions; service of notice. 

If the Attorney General finds that access to a building, 
apartment, or place, which he has reasonable cause to believe 
is resorted to for the purpose of gambling in violation of the 
laws of this State, is barred by an obstruction, he shall cause 
to be served in the manner provided by law for service of civil 
summons upon the occupant or owner a notice to appear be- 
fore the Superior Court and to show cause why the unusual 
obstructions should not be removed. 

§1422. Posting of notice. 

If the occupant or owner cannot be found, the prescribed 
notice shall be posted upon the outside of the premises. 

§1423. Contents of notice. 

The notice which is served personally upon the occupant 
or owner or is posted upon the outside of the premises shall 
in all cases designate the name of the Court in which the rule 
will be heard, and shall further contain the time and the date 
upon which the rule will be brought on for hearing. 

§1424. Hearing. 

At the time stated in the notice, a hearing shall be held 
in the Superior Court. At the hearing, evidence bearing on the 
matter may be presented by the State and by or on behalf of 
the person served with the notice or alleged to be the occu- 
pant or owner of the premises. The Court may grant a con- 
tinuance if it is reasonably necessary in order that all rele- 
vant evidence may be heard. 

§1425. Findings of court; order for removal. 

If the Court, after a hearing upon the requisite matters, 
finds that there is probable cause to believe that the premises 
are resorted to for the purpose of gambling and that access 
is barred by an obstruction, the Court shall order the occu- 
pant or owner to remove the obstruction. 
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§1426. Official removal upon noncompliance with re- 
moval order. 

In the event that the obstructions are not removed with- 
in a period of 7 days after the order for removal, the Attor- 
ney General shall cause the obstructions to be removed from 
the premises or place. 

§1427. Collection of removal expenses; status of contrac- 
tor; amount of lien. 

The expenses of a removal under section 1426 of this 
Criminal Code shall be collected by the Attorney General in 
the manner provided by law for the filing and collection of a 
mechanic’s lien. 

§1428. Maintaining an obstruction. 

A person is guilty of maintaining an obstruction when, 
being the owner or occupant of a building or other place from 
which an obstruction has been removed as provided in sections 
1421 — 1427 of this Criminal Code he again erects or permits 
the erection of an obstruction. 

Maintaining an obstruction is a violation, unless the ac- 
cused has been convicted of the same offense within the previ- 
ous 2 years, in which case it is a class A misdemeanor. This 
section does not limit the power of the State to seek the re- 
moval of the obstruction as provided in sections 1421 — 1427 
of this Criminal Code. 

COMMENTARY ON §§ 1421-28 

Sections 1421-28 substantially restate in clearer form the 
former Delaware Law as found in 11 Delaware Code §§ 678- 
86 (Repealed). 

§1431. Gambling; evidence. 

In any prosecution for a gambling offense, evidence that 
a police officer, when making an arrest for a gambling offense, 
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received or overheard telephone messages intended for the 
accused or an associate of the accused which tend to prove 
that gambling activity was being conducted, is admissible. The 
gathering and disclosure of such evidence, including the con- 
tents of the telephone messages received or overheard, does 
not violate any law of this State. 

CROSS-REFERENCE 

definitions § 1432 

COMMENTARY ON § 1431 

This section is a direct reaction to Tollin v. State , 1 
which held that evidence the police heard by listening on the 
phone of a raided gambling establishment was inadmissible 
because of the wiretapping statutes of the State. This section 
should in no way be construed to permit wiretapping. Rather 
it allows the police to offer in evidence messages they inter- 
cept as a party to a telephone call. A party is one who hears 
the message on a device to which it was directed by the sender 
rather than surreptitiously added to the line. 2 


§1432. Gambling; definitions. 

(1) “Gambling device” means any device, machine, para- 
phernalia, or equipment which is used or usable in the playing 
phases of any gambling activity, whether the activity con- 
sists of gambling between persons or gambling by a person 
involving the playing of a machine. Lottery tickets, policy 
slips, and other items used in the playing phases of lottery and 
policy schemes are not gambling devices. 

(2) “Slot machine” means a gambling device which, as 
a result of the insertion of a coin or other object, operates, 
either completely automatically or with the aid of a physical 
act by the player, in such manner that, depending upon ele- 
ments of chance, it may eject something of value. 

1. 7 Terry (46 Del.) 120, 78 A.2d 810 (1951). 

2. See Riley v. State, 249 A.2d 863 (Del. Sup. Ct. 1969). 
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(3) “Gambling offense” means any offense defined in sec- 
tions 1401 through 1431 of this Criminal Code. 

(4) “Call Service” means the furnishing of information 
upon request therefor or by prearrangement over general 
telegraphic, telephonic or teletypewriter exchange or toll ser- 
vice. 

(5) “Dissemination” means the act of transmitting, dis- 
tributing, advising, spreading, communicating, conveying or 
making known. 

(6) “Private wire” means service equipment, facilities, 
conduits, poles, wires, circuits, systems by means of which 
service is furnished for communication purposes, either 
through the medium of telephone, telegraph, Morse, teletype- 
writer, loudspeaker or any other means, or by which the voice 
or electrical impulses are sent over a wire, and which services 
are contracted for or leased for services between two or more 
points specifically designated, and are not connected to or 
available for general telegraphic, telephonic or teletypewriter 
exchange or toll service, and includes such services known as 
“special contract leased wire service”, “leased line”, “private 
line”, “private system”, “Morse line”, “private wire”, but 
does not include the usual and customary telephone or tele- 
typewriter service by which the subscriber may be connected 
at each separate call to any other telephone or teletypewriter 
designated by him only through the general telephone or tele- 
typewriter exchange system or toll service. 

(7) “Public utility” means a person, partnership, asso- 
ciation or corporation, owning or operating in this State equip- 
ment or facilities for conveying or transmitting messages or 
communications by telephone or telegraph to the public for 
compensation. 

(8) “Obstruction” means a door, window, shutter, screen 
bar, or grating of unusal strength, or any unnecessary num- 
ber of doors, windows, or obstructions other than what is 
usual and ordinary in the normal or usual use of a building, 
apartment, or place, by which access to any building, apart- 
ment, or place is barred. 
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COMMENTARY ON § 1432 

Subsection (1) should be read to include those devices 
generally known to be used for gambling. Devices which nor- 
mally are not used for gambling can, though, be considered 
gambling devices when the circumstances so warrant. 

Subsection (2) is a codification of the decision in State 
v. Kelleher . 3 

Subsection (3) is new and self-explanatory. Subsections 
(4) — (8) are a restatement of former Delaware law. 

Subpart E 

Offenses Involving Deadly Weapons and Dangerous 
Instruments 

§1441. License to carry concealed deadly weapons. 

(1) A person of full age and good moral character, de- 
siring to be licensed to carry a concealed deadly weapon for 
the protection of his person or property, may be licensed to 
do so when the following conditions have been strictly com- 
plied with : 

(a) He shall make application therefor in writing 
and file the same with the Prothonotary of the proper 
county, at least 15 days before the then next term of the 
Superior Court, clearly stating that he is a person of full 
age; that he is desirous of being licensed to carry a con- 
cealed deadly weapon for the protection of his person or 
property, or both, also stating his residence and occupa- 
tion; 

(b) At the same time he shall file, with the Protho- 
notary, a certificate of five respectable citizens of the 
election district in which the applicant resides at the time 
of filing his application. The certificate shall clearly state 
that the applicant is a person of full age, sobriety and 
good moral character, that he bears a good reputation 

3. 2 W. W. Harr. (32 Del.) 559, 127 Atl. 503 (1924). 
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for peace and good order in the community in which he 
resides, and that the carrying of a concealed deadly weap- 
on by the applicant is necessary for the protection of the 
applicant or his property, or both. The certificate shall be 
signed with the proper signatures and in the proper 
handwriting of each such respectable citizen ; 

(c) Every such applicant shall file in the office of the 
Prothonotary of the proper county his application veri- 
fied by his oath or affirmation in writing taken before an 
officer authorized by the laws of this State to administer 
the same, and shall under such verification state that his 
certificate and recommendation were read to or by the 
signers thereof and that the signatures thereto are in the 
proper and genuine handwriting of each ; 

(d) At the time he files his application he shall pay 
to the Prothonotary the full tax for the license, and also 
a fee of $1 to the Prothonotary for issuing the same, 
together with his proportionate share of the cost of ad- 
vertising the notice of making his application. 

(e) On or before the date of expiration of such li- 
cense, the licensee, without further application, may re- 
new the same for the further period of one year upon 
payment to the Prothonotary of the license tax and fee, 
and upon filing with said Prothonotary an affidavit set- 
ting forth that the carrying of a concealed deadly weapon 
by the licensee is necessary for the protection of himself 
or his property, or both, and that he possesses all the 
requirements for the issuance of a license, and may make 
like renewal each and every year thereafter; provided, 
however, that the Superior Court upon good cause pre- 
sented to it may inquire into the renewal request and 
deny the same for good cause shown. 

(2) The Prothonotary of the county in which any ap- 
plicant for a license files the same, shall cause notice of every 
such application to be published once, at least ten days be- 
fore the next term of the Superior Court. The publication 
shall be made in a newspaper of general circulation published 
in the county. In making such publication it shall be suffi- 
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dent for the Prothonotary to do the same as a list in alpha- 
betical form stating therein simply the name and residence 
of each applicant respectively. 

(3) The Prothonotary of the county in which the appli- 
cation for license is made shall lay before the Superior Court, 
at its then next term, all applications for licenses, together 
with the certificate and recommendation accompanying the 
same, filed in his office, on the first day of such application. 

(4) The Court may or may not, in its discretion, approve 
any application, and in order to satisfy the Judges thereof 
fully in regard to the propriety of approving the same, may 
receive remonstrances and hear evidence and arguments for 
and against the same, and establish general rules for that 
purpose. 

(5) If any application is approved, as provided in this 
section, the Court shall endorse the word “Approved” thereon 
and sign the same with the date of approval. If not approved, 
the Court shall endorse thereon, the words “Not Approved” 
and sign the same. The Prothonotary, immediately after any 
such application has been so approved, shall issue a proper li- 
cense, signed as other State licenses are, to the applicant for 
the purposes provided in this section and for a term to ex- 
pire on the first day of June next succeeding the date of such 
approval. 

(6) The price or fee to the State for every such license 
is $2. The Secretary of State shall prepare blank forms of li- 
cense to carry out the purposes of this section, and shall issue 
the same as required to the several Prothonotaries of the 
counties of this State. 

(7) The provisions of this section do not apply to the 
carrying of the usual weapon by the police or other peace of- 
ficers. 


COMMENTARY ON § 1441 
Former Delaware Law 

The regulation of deadly weapons in Delaware derives 
from earlier laws. The early cases explain the passage of 11 
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Del. Code §§ 461-463 (Repealed) as an attempt to discourage 
the then prevalent habit of carrying a deadly weapon. The 
legislature recognized the danger that the weapon might be 
used in anger or excitement or accidentally. It therefore re- 
quired a license for lawful carrying of a concealed deadly 
weapon. 1 In dictum the courts excused lawful carrying of a 
concealed weapon without a license. They recognized that the 
law was not intended to cover the case where a defendant took 
a gun away from a drunk for safe-keeping, 2 or purchased a 
gun and put it in his pocket to carry it home. 3 This tendency 
to require an intent to carry the weapon as a habit gradually 
disappeared, although these cases have not been overruled. 

In State v. Menge , 4 the Court held that carrying a con- 
cealed gun is a crime regardless of intent and strongly im- 
plied that transporting a gun home after purchasing it would 
be unlawful without a license. Carrying a concealed gun in 
one’s home is an oifense, 5 as is carrying a defective weapon 
which cannot be fired and carrying an unloaded weapon. 6 

The judicial definition of “deadly weapon” is a weapon 
which is likely to cause death in the circumstances in which 
it is used. 7 The category includes razors, 8 lead pipes, kitchen 
knives, and perhaps even a cigarette lighter (11 Del. Code § 
463 (Repealed) expressly excludes ordinary pocket knives). 

11 Del. Code § 461 (Repealed) established a licensing 
procedure for lawful carrying of a concealed deadly weapon. 
This procedure, which is carried over into this Code, involves 
an application to the Superior Court. There is no provision 


1. State v. Chippey, 9 Houst. (14 Del.) 583, 33 Atl. 438 (1892). 

2. State v. Iannucci, 4 Penn. (20 Del.) 193, 195, 55 Atl. 336, 337 
(1903) (dictum). 

3. State v. Chippey, supra note 1 (dictum). 

4. 6 Boyce (29 Del.) 174, 97 Atl. 588 (1916). 

5. State v. Gagliota, 2 W. W. Harr. (32 Del.) 360, 123 Atl. 183 
(1923). 

6. State v. Quail, 5 Boyce (28 Del.) 310, 92 Atl. 859 (1914). 

7. State v. Lee, 6 W. W. Harr. (36 Del.) 11, 17, 171 Atl. 195, 198 
(1933); State v. DePaolo, 3 Boyce (26 Del.) 176, 179, 84 Atl. 213, 214 
(1912). 

8. State v. Iannucci, supra note 2. 
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requiring a license simply to possess a gun, nor is there any 
requirement in the hunting license provision 9 that the hunter 
be fit to handle the gun, of any special age, etc. The only other 
restriction on the right to handle a gun was 11 Del. Code § 
467 which prohibited pointing a deadly weapon, whether in 
jest or not, and made death ensuing therefrom at least man- 
slaughter. 

11 Del. Code § 462 (Repealed) permitted peace officers 
to search any person suspected of carrying a concealed deadly 
weapon, but limited the search to ascertaining whether there 
was a concealed weapon. There was no requirement that the 
officer first ask to examine the license. There are doubts about 
the constitutionality of this provision, since it might be con- 
sidered as authorizing an unreasonable, and therefore unlaw- 
ful, search. Detention for purposes of making the search 
might be considered an unlawful arrest. 

The Proposed Provision 

Section 1441 reenacts the former Delaware law with 
slight verbal modifications to make it conform to the other 
sections of this Criminal Code. 

§1442. Carrying a concealed deadly weapon. 

A person is guilty of carrying a concealed deadly weapon 
when he carries concealed a deadly weapon upon or about his 
person without a license to do so as provided by section 1441 
of this Criminal Code. 

Carrying a concealed deadly weapon is a class D felony. 

COMMENTARY ON § 1442 

This section reenacts the former Delaware law. It is 
necessary to refer to the definition of “deadly weapon” in 
§ 222. That is somewhat more restricted than the former 
Delaware definition, but it does cover all of the weapons which 
are likely to present danger to human life when carried con- 
cealed. A “deadly weapon” includes “any weapon from which 

9. 7 Del. Code §§ 501 et seq. 
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a shot may be discharged by gunpowder, a knife of any sort 
(other than an ordinary pocket knife carried in a closed po- 
sition), a switchblade knife, billy, blackjack, bludgeon, metal 
knuckles, slingshot, razor, bicycle chain or ice pick.” No re- 
quirement of an unlawful purpose is made. 

It is no offense to carry any such weapon unless it is 
concealed, nor is it an offense to carry any weapon concealed 
which is not defined as a deadly weapon. Other weapons may 
be used in such a way to bring on criminal penalties, how- 
ever. 


§1443. Carrying a concealed dangerous instrument. 

(a) A person is guilty of carrying a concealed dangerous 
instrument when he carries concealed a dangerous instrument 
upon or about his person. 

(b) It shall be a defense that the defendant was carry- 
ing the concealed dangerous instrument for a specific lawful 
purpose and that the defendant had no intention of causing 
any physical injury or threatening the same. 

Carrying a concealed dangerous instrument is a class E 
felony. 


COMMENTARY ON § 1443 

This section enacts class E felony penalties for carrying 
a concealed dangerous instrument (defined in § 222). Pen- 
alties for this activity were not available under the former 
law, but were thought desirable in view of the potential harm. 
The section provides a defense for a person carrying a con- 
cealed dangerous instrument for a lawful purpose and with- 
out intention of causing or threatening physical injury. 

§1444. Possessing a destructive weapon. 

A person is guilty of possessing a destructive weapon 
when he sells, transfers, buys, receives, or has possession of 
a bomb, bombshell, firearm silencer, sawed-off shotgun, ma- 
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chine gun, or any other firearm or weapon which is adaptable 
for use as a machine gun, or any other firearm or weapon 
which is adaptable for use as a machine gun. 

Possessing a destructive weapon is a class D felony. This 
section does not apply to members of the military forces or 
to members of a police force in this State duly authorized to 
carry a weapon of the type described; nor shall the provi- 
sions contained herein apply to persons possessing machine 
guns for scientific or experimental research and development 
purposes, which machine guns have been duly registered un- 
der the provisions of the National Firearms Act of 1968. 

COMMENTARY ON § 1444 

This section provides class D felony penalties for pos- 
session of especially dangerous and destructive weapons. 1 
These include a bomb, a sawed-off shotgun, and a machine 
gun. Generally, there is no legitimate reason why a citizen 
would be in possession of such weapons. Exclusion from cov- 
erage is provided for having a law-enforcement, military or 
research purpose for possessing a destructive weapon. 

§1445. Unlawfully dealing with a dangerous weapon. 

A person is guilty of unlawfully dealing with a dangerous 
weapon when : 

(1) He possesses, sells, or in any manner has control of: 

(a) A weapon which by compressed air or by spring 
discharges or projects a pellet, slug, or bullet, except a 
B.B.; or air rifle which does not discharge or project a 
pellet or slug larger than a B.B. shot ; or 

(b) A pellet, slug, or bullet, intending that it be 
used in any weapon prohibited by paragraph (l)(a) of 
this section; or 

(2) He sells, gives, or otherwise transfers to a child un- 


1. Such possession was also prohibited by the former law, 11 Del. 
Code § 465 (Repealed). 
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der 16 years of age a firearm or a B.B. or air rifle, or spear 
gun, or B.B. shot ; or 

(3) Being a parent, he permits his child under 16 years 
of age to have possession of a firearm or a B.B. or air rifle 
or spear gun unless under the direct supervision of an adult. 

Unlawfully dealing with a dangerous weapon is a class B 
misdemeanor. 


COMMENTARY ON § 1445 

11 Del. Code § 464 (Repealed) prohibited possession, 
sale, or control of any weapon which projects a pellet, slug, 
or bullet by compressed air or by spring, and of a silencer. 
Section 1445 continues this prohibition. B.B. guns and simi- 
lar air rifles are excluded, but they cannot be sold to children 
under 16, nor can a parent allow his child to have possession 
of such a weapon except under direct adult supervision. 

In paragraph (1) (b) the words “intending that it be 
used” in a prohibited weapon introduce the specific require- 
ment of intent. This protects the lawful purchaser of bul- 
lets which, though appropriate for use in an unlawful dan- 
gerous weapon, are intended for use in a weapon which the 
purchaser has a right to possess. 

§1446. Unlawfully dealing with a switchblade knife. 

A person is guilty of unlawfully dealing with a switch- 
blade knife when he sells, offers for sale, or has in his pos- 
session a knife, the blade of which is released by a spring 
mechanism or by gravity. 

Unlawfully dealing with a switchblade knife is a class B 
misdemeanor. 


COMMENTARY ON § 1446 

This section is a rewording of former 11 Del. Code § 
468 (Repealed). It now covers both switchblade and gravity 
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knives, both of which present special danger of physical in- 
jury. 

§1447. Possession of a deadly weapon during commission 
of a felony. 

(a) A person who is in possession of a deadly weapon 
during the commission of a felony is guilty of possession of a 
deadly weapon during commission of a felony. 

Possession of a deadly weapon during commission of a 
felony is a class B felony. 

(b) The minimum sentence of imprisonment required by 
subsection (a) of the section and § 4205 of this Title, shall 
not be subject to suspension and no person convicted under 
this section shall be eligible for probation or parole during 
the first 5 years of this sentence. 

(c) Every person charged under this section over the age 
of 16 years shall be tried as an adult, notwithstanding any 
contrary provision of statutes governing the respective Fam- 
ily Courts or any other State law. 

COMMENTARY ON § 1447 

This section imposes a severe penalty (3 to 30 years 
imprisonment) for a person who is in possession of a deadly 
weapon (defined in § 222) during commission of a felony. 
There is no requirement that the weapon be used or intended 
for use; simple possession suffices. Moreover, subsection (b) 
requires that a sentence of imprisonment be given. A person 
convicted of violating § 1447 is not eligible for probation, 
and may not be paroled during the first 5 years of his sen- 
tence. It is unclear how this provision relates to the avail- 
ability of a 3-year minimum sentence for a class B felony 
under § 4205(2) (b), but it is unlikely to be construed to re- 
quire, by implication, a 5-year minimum for this crime. This 
provision was first enacted after original submission of this 
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Criminal Code. 1 It is believed to be the most severe provision 
of its type in any jurisdiction. 


§1448. Purchase and possession of deadly weapons by 
certain persons prohibited. 

Any person, having been convicted in this State or else- 
where of a felony or a crime of violence involving bodily in- 
jury to another, whether or not ^rmed with, or having in his 
possession any weapon during the commission of such felony 
or crime of violence, or any person who has ever been com- 
mitted for a mental disorder to any hospital, mental institu- 
tion or sanatorium (unless he possesses a certificate of a 
medical doctor or psychiatrist licensed in this State that he 
is no longer suffering from a mental disorder which interferes 
with or handicaps him in the handling of a firearm), or any 
person who has been convicted for the unlawful use, pos- 
session, or sale of a narcotic, dangerous drug, or central ner- 
vous system depressant or stimulant drug as those terms were 
defined prior to the effective date of the Uniform Controlled 
Substance Act in January 1973, or of a narcotic drug or con- 
trolled substance as defined in Chapter 47, Title 16, Delaware 
Code, who purchases, owns, possesses, or controls any deadly 
weapon is guilty of a class E felony. 


COMMENTARY ON § 1448 

This section, taken from the former law, 2 prohibits pur- 
chase or possession of a deadly weapon by persons who have 
been convicted of a felony or a crime of violence, by certain 
persons who have had mental disorders, and by certain drug 
offenders. Its constitutionality has been affirmed in State v. 
Robinson . 3 


1. Formerly, it was 11 Del. Code § 468 A (Repealed). 

2. 11 Del. Code § 468B (Repealed). 

3. 251 A.2d 552 (1969). 
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§2701. Original jurisdiction. 

(a) The Justices of the Peace shall have original juris- 
diction to hear, try, and finally determine all violations alleged 
to have been committed. They shall have such jurisdiction 
over misdemeanors alleged to have been committed only when 
it is expressly conferred by law. Such jurisdiction, unless 
otherwise expressly provided by law, shall be throughout the 
State. 

(b) The Court of Common Pleas for New Castle County 
shall have original jurisdiction to hear, try, and finally de- 
termine all misdemeanors and violations alleged to have been 
committed in New Castle County outside the City of Wil- 
mington, except where jurisdiction over such offenses is 
vested exclusively in another court. The jurisdiction conferred 
by this subsection includes concurrent jurisdiction with the 
Justices of the Peace in all cases in which the Justices of the 
Peace have jurisdiction. 

(c) The Court of Common Pleas for Kent County shall 
have original and exclusive jurisdiction to hear, try, and fin- 
ally determine all misdemeanors and violations alleged to have 
been committed in Kent County, except where jurisdiction 
over such offenses is vested exclusively in another court. 

The Municipal Court for the City of Wilmington shall 
have jurisdiction to hear, try, and finally determine all mis- 
demeanors and violations alleged to have been committed in 
the City of Wilmington, except where jurisdiction over such 
offenses is vested exclusively in another court. The Munici- 
pal Court shall have sole original jurisdiction to inquire of, 
hear, try, and finally determine all offenses committed within 
the City against any of the laws, ordinances, regulations, or 
charter of the City. The jurisdiction conferred by this subsec- 
tion includes concurrent jurisdiction with the Justices of the 
Peace in all cases in which the Justices have jurisdiction. 

(d) The Superior Court shall have jurisdiction, original 
and concurrent, over all crimes, except where jurisdiction is 
exclusively vested in another court. 
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(e) The Family Court of the State of Delaware shall 
have such criminal jurisdiction, exclusive or concurrent, as 
is expressly conferred upon it by law. 

(f) The jurisdiction conferred by this section to hear, 
try, and finally determine prosecutions of a crime or offense 
includes the power to issue all process and to conduct such 
proceedings as may be necessary or appropriate for the com- 
plete exercise of such jurisdiction. 

(g) The Court of Common Pleas for Sussex County shall 
have original and exclusive jurisdiction to hear, try, and fin- 
ally determine all misdemeanors and violations alleged to 
have been committed in Sussex County except where juris- 
diction over such offenses is vested exclusively in another 
court. 


COMMENTARY ON § 2701 

This section is for the most part identical with the for- 
mer 11 Del. Code § 2701, with a few purely verbal changes. 
In subsection (a) the original jurisdiction of the Justices of 
the Peace has been slightly modified to include jurisdiction 
over all violations, a new class of offenses created in this 
Criminal Code. All violations are very minor offenses, and 
the prime objective of law-enforcement is to have them 
treated expeditiously. Section 2702 gives the Justices of the 
Peace jurisdiction over certain relatively minor misdemean- 
ors. Other statutes defining offenses may also grant jurisdic- 
tion to the Justices of the Peace. 

Subsection (b) gives the Court of Common Pleas of 
New Castle County concurrent jurisdiction over violations. 
Subsections (c) and (g) do the same thing for violations 
committed in Kent and Sussex Counties. Subsection (c) 
grants jurisdiction over violations committed in the City of 
Wilmington to the Municipal Court of the City. 

§ 2702 . Jurisdiction of Justice of the Peace Courts of of- 
fenses contained in this Criminal Code. 

The Justices of the Peace shall have original jurisdiction 
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to hear, try and finally determine the following misdemeanors 
and any attempt to commit the following misdemeanors: 

(1) § 601 (offensive touching) ; 

(2) § 602 (menacing) ; 

(3) § 811 (criminal mischief) only if punishable as a 
misdemeanor; 

(4) § 822 (criminal trespass in the second degree) ; 

(5) § 841 (theft) only if punishable as a misdemeanor; 

(6) § 840 (shoplifting) only if punishable as a misde- 
meanor; 

(7) § 1241 (refusing to aid a police officer) ; 

(8) § 1243 (obstructing firefighting operations) ; 

(9) § 1301 (disorderly conduct) ; 

(10) § 1315 (public intoxication) ; 

(11) § 1322 (criminal nuisance). 

COMMENTARY ON § 2702 

This section gives the Justices of the Peace criminal ju- 
risdiction under this Criminal Code which is substantially 
coextensive with their jurisdiction under the former law. 1 
They are assigned jurisdiction over eleven misdemeanors 
which seem to involve matters that can be dealt with profit- 
ably at the lowest judicial level. These crimes are particu- 
larly those which require speedy remedies, yet which do not 
involve terribly serious conduct by the offender, or evidence 
which is difficult to evaluate. The misdemeanors not included 
are somewhat more complicated or serious. They may involve 
sensitive social issues which are better assigned to other 
courts. 

§2731. Venue of prosecution for bigamy. 

In any case of bigamy, prosecution may be had in the 

1. Justices of the Peace had jurisdiction, e.g., over threats and as- 
saults. 11 Del. Code §§ 5903-04. 
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County where the bigamous marriage was contracted, where 
the offender resides, or where he is apprehended. 

COMMENTARY ON § 2731 

This section expands the former Delaware law by per- 
mitting venue to be laid in the County where the marriage 
is contracted. 

§2733. Venue of prosecutions for offenses involving the 
conduct of another. 

Any prosecution involving liability for the conduct of an- 
other may be heard and determined in the County in which 
the principal crime was committed, or in the County where 
the offense charged was committed. 

COMMENTARY ON § 2733 

No change is made in the former law except to change 
the concept of “accessory” to that used in this Criminal Code. 
This Code refers to “liability for the conduct of another” 
when the old law would have spoken of accessories. Refer- 
ence in the former section to the Court’s power to change 
the venue to a more appropriate County is eliminated as su- 
perfluous in light of Superior Court Criminal Rule 21. 

§2734. Venue of prosecutions for receiving stolen prop- 
erty. 

A person charged with receiving stolen property may be 
prosecuted either in the County wherein the theft was com- 
mitted, or in the County where property was received. 

COMMENTARY ON § 2734 

Minor verbal changes have been made to conform the 
language of this section with that of this Criminal Code. 

§2735. Transportation of stolen property by thief. 

If property is stolen in one County of this State and car- 
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ried into another by the thief, the thief may be prosecuted in 
either county. 


COMMENTARY ON § 2735 

Minor verbal changes have been made to conform the 
language of this section with that of this Criminal Code. 

§2737. Venue of prosecutions for kidnapping. 

In any case of kidnapping, the prosecution may be had 
in the County where the crime was commenced, or in any 
County through which the person kidnapped was transported. 

COMMENTARY ON § 2737 

This section has been moved here, where it seems appro- 
priate. In the former Title 11, it is part of the substantive 
definition of kidnapping. 
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CLASSIFICATION OF OFFENSES 

MODIFICATIONS OF THE PROCEDURAL PART 
OF TITLE 11 

GENERAL INTRODUCTION 

The Committee which originally supervised the drafting 
of this Code was not asked to review the procedural provi- 
sions of Title 11; indeed, the task of doing so would have 
been impossible in the time allotted. Some of the provisions 
of this Criminal Code have, however, necessitated changes in 
the parts of Title 11 devoted to procedure. In a few cases it 
has been necessary to redraft sections. In others, noted in 
Appendix A, it has been possible to recommend a repeal be- 
cause the subject matter of the old section is covered else- 
where in the Criminal Code. In the largest number of cases, 
however, no changes are made. If a section is not specifically 
repealed in Appendix A or specifically redrafted below, it is 
retained for the present as part of Title 11, until such time 
as a study is made of necessary or advisable changes in the 
Delaware law of criminal procedure. 

The sections which follow make no changes in the basic 
approach to sentencing in Delaware, although all offenses 
have been divided into ten classes, in place of the almost in- 
finite variations existing before this time. 

This Criminal Code continues to provide for the death 
penalty for murder, but it would seem that the discretion- 
ary punishment provided in § 4209 is unconstitutional. 1 Until 
a revision of § 4209 on the first-degree murder section can 
be enacted, it appears likely that murder will be punished 
as other class A felonies. No punishment by whipping is pro- 
vided for in this Criminal Code. 

§4201. Classification of felonies. 

(1) Felonies defined by this Criminal Code are classi- 

1. Furman v. Georgia, 408 U.S. 238 (1972). 
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fied, for the purpose of sentence, into five categories, as fol- 
lows : 

(a) Class A felonies; 

(b) Class B felonies ; 

(c) Class C felonies; 

(d) Class D felonies; 

(e) Class E felonies; 

(2) The classification of each felony defined in this Crim- 
inal Code is expressly designated in the section defining it. 
Any offense defined outside this Criminal Code which is de- 
clared to be a felony without specification of the classification 
thereof shall be deemed a class E felony, and, notwithstand- 
ing any other provision as to punishment, such offense shall 
be subject to the provisions of section 4205 of this Criminal 
Code. 


COMMENTARY ON § 4201 

Felonies are classified by § 4201 into five categories. The 
intention is to group together offenses of a similar character 
and to provide equal penalties for offenses which are roughly 
equivalent in seriousness. The former Delaware Code con- 
tained a very wide variety of legislatively ordained sentences. 
This situation was the product of piecemeal enactment over a 
period of many years, and is not the result of any conscious 
determination that such wide variations are really desirable. 
It is preferable to limit the legislative prescription of sen- 
tences to a few broad categories and leave to the courts and 
the parole authorities whatever individualization is called for 
on the facts of each case. It is hoped that as new offenses 
are added to this Code, their punishment will be prescribed 
in terms or the classes of offenses here set forth. 

The few felonies which are established outside this Crim- 
inal Code are herein classified as if they were class E felonies 
for the purpose of sentence. This classification appears logi- 
cal and rational, for such felonies are generally crimes against 
property. 
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Such felonies are 21 Del. Code § 2316 “altering or forg- 
ing certificate of title or registration card ; penalty” ; 29 Del. 
Code § 901 “altering, defacing, concealing, etc., bills or acts ; 
penalties”; 21 Del. Code § 6704 “Receiving and transferring 
stolen vehicle; penalty”; 21 Del. Code § 6705 “Alteration of 
motor or serial number”; 7 Del. Code § 2344 “Resistance to 
crew of watch boat.” None of these offenses presently re- 
quires a penalty of imprisonment in excess of seven years. 
Thus it appears appropriate to classify them as class E felo- 
nies which provides for a seven year maximum and such fine 
as the Court may impose. 


§4202. Classification of misdemeanors. 

(1) Misdemeanors are classified, for the purpose of sen- 
tence, into three categories as follows: 

(a) Class A misdemeanors 

(b) Class B misdemeanors 

(c) Class C misdemeanors 

(d) Unclassified misdemeanors 

(2) Each misdemeanor defined in this Criminal Code is 
either a class A or a class B or a class C misdemeanor, as ex- 
pressly designated in the section defining it. 

(3) Any offense defined outside this Criminal Code which 
is declared by law to be a misdemeanor or a crime without 
specification or the classification thereof shall be an unclassi- 
fied misdemeanor. 

COMMENTARY ON § 4202 

This section creates four classes of misdemeanors, for 
which the penalties are set forth in §§ 4206-07. Misdemeanors 
not created by this Criminal Code are denominated “unclassi- 
fied misdemeanors.” No study has been made of all of the 
misdemeanors in other Titles of the Code, and there is no in- 
tention to affect them, insofar as sentence or classification is 
concerned. 
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§4203. Violations. 

There shall be a class of offenses denominated violations. 
No offense is a violation unless expressly declared to be a viola- 
tion in this Criminal Code or in the statute defining the offense. 

COMMENTARY ON § 4203 

This section creates a new class of offenses, known as 
violations. These are very minor offenses, for which no jail 
sentence is permitted. Punishment for a violation is a way of 
giving a warning that certain kinds of acts are not socially 
acceptable by stigmatizing them as criminal, even though the 
acts are not of sufficient seriousness to call for penal servitude. 

§4204. Authorized disposition of convicted offenders. 

(1) Every person convicted of an offense shall be sen- 
tenced in accordance with this Criminal Code. This section 
applies to all judgments of conviction, whether entered after a 
trial or upon a plea of guilty or nolo contendere. 

(2) A person convicted of a class A felony shall be sen- 
tenced to life imprisonment in accordance with § 4205 of this 
chapter, unless the conviction is for first degree murder, in 
which event the provisions of § 4209 shall apply. Notwith- 
standing the provisions of any other statute, a sentence of life 
imprisonment or a sentence under § 4209 may not be suspended 
or reduced by the Court. 

(3) When a person is convicted of any offense other than 
a class A felony the Court may take the following action: 

(a) Impose a fine as provided by law for the offense; 

(b) Impose a fine and place the offender upon pro- 
bation; 

(c) Commit the offender to the Department of 
Health and Social Services, with or without a fine, or with 
any other punishment provided by law for the offense; 

(d) Suspend the imposition or execution of sentence; 

(e) Place the offender upon probation; 
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(f) Impose a period of imprisonment and place the 

offender upon probation to commence when he is released 

from prison. 

(4) Notwithstanding anything in this Criminal Code to 
the contrary, probation or a suspended sentence shall not be 
substituted for imprisonment where the statute specifically 
indicates that a prison sentence is mandatory or may not be 
suspended. 

(5) The court may authorize the payment of a fine in in- 
stallments. When imposing probation the court shall direct 
that the offender be subject to the supervision of the Depart- 
ment of Health and Social Services and the Court order shall 
specify those conditions under which the offender may remain 
at liberty on probation. 

(6) In committing an offender to the Department of 
Health and Social Services the Court shall fix the maximum 
term of incarceration. 

(7) Where modification of judgment is not provided by 
rule of Court, the Court may modify a judgment within 90 
days after it is ordered. Dispositions other than commitment 
to the Department of Health and Social Services, and such 
commitments which are revoked, shall not entail the loss by 
the offender of any civil rights, except as provided in the State 
Constitution. 

(8) The Court may direct that a person placed on pro- 
bation be released on his entering into a recognizance, with or 
without surety, during such period as the Court directs, to 
appear and receive sentence when called upon, and, in the 
meantime, to keep the peace and be of good behavior. 

(9) The Court may, if it thinks proper, direct that the 
offender pay the costs of the prosecution or some portion 
thereof, and may further impose terms and conditions to be 
complied with by the offender during any period which it 
deems proper. 

(10) At any time within the period mentioned in the 
recognizance, but not afterwards, the Court may, upon being 
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satisfied by information on oath that the offender has failed to 
observe any of the conditions of his recognizance, or any of the 
terms or conditions of his probation, issue an order for his 
apprehension and thereupon, after proper hearing, impose sen- 
tence upon him. 


COMMENTARY ON § 4204 

Subsection (1) makes it clear that penalties for all of- 
fenses must be imposed in accordance with this Criminal Code. 
Subsection (2) limits the action which can be taken against a 
class A felony to two types of punishment : life imprisonment 
and, in the case of murder in the first degree, sentencing as 
provided in § 4209. Class A felonies are of such seriousness 
that any punishment short of life imprisonment is deemed 
inadequate. Subsection (3) retains the provisions of the former 
11 Del. Code § 4332 (Repealed). 

§4205. Sentence for felonies. 

(1) A sentence of imprisonment for a felony shall be a 
definite sentence. The maximum term of imprisonment shall 
be as provided in subsection (2) of this section. 

(2) The maximum term of imprisonment which the Court 
may impose for a felony is fixed as follows: 

(a) For a class A felony, life imprisonment, except 
for conviction of first degree murder in which event the 
provisions of § 4209 shall apply; provided, however, that 
in the case of an attempt to commit any class A felony, 
the Court shall impose a term of imprisonment and may 
impose life imprisonment, but may impose less than life 
imprisonment, except for conviction of an attempt to 
commit first degree murder, in which event the Court 
shall impose life imprisonment. 

(b) For a class B felony, from 3 to 30 years and such 
fine or other conditions as the Court may order; 

(c) For a class C felony, from 2 to 20 years and such 
fine or other conditions as the Court may order; 
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(d) For a class D felony, 10 years and such fine or 
other conditions as the Court may order; 

(e) For a class E felony, 7 years and such fine or 
other conditions as the Court may order. 

(3) In the case of the conviction of any felony other than 
a class A felony, the Court may impose the maximum term of 
imprisonment as stated in subsection (2) of this section or any 
part thereof, or it may impose any sentence authorized by 
§ 4204 of this Criminal Code. 

COMMENTARY ON § 4205 

This section makes all terms of imprisonment for felony 
definite terms, and the Court is required to set a specific maxi- 
mum. Thus, this provision follows the former Delaware rule. 
Punishments are assigned to the various classes of felonies in 
accordance with a view as to the seriousness of each class, the 
amount of danger to human life and property, and the treat- 
ment needs of an offender who would commit such an offense. 
In the course of the legislative process, there have been some 
alterations in the consistency of classifications. For example, a 
special sentence is available under § 832 for first-degree 
robbery. Also in the course of the legislative process the 
statements of the allowable maximum terms for class B and C 
felonies were changed to call for, respectively, ranges of 3 to 
30 and 2 to 20 years. If this was intended to provide a statutory 
minimum sentence, such attempt has failed because of the 
opening words of subsection (2) . 

Life imprisonment is required in class A felony cases, 
unless the procedures of § 4209 are applicable. An attempt to 
commit a class A felony need not result in a life term, but some 
imprisonment must be assigned. 

With respect to felonies some illustrative old and new 
maximum sentences are compared as follows : 
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CLASS A FELONIES 




Old 

New 

Section Offense 

Maximum 

Maximum 

636 

Murder in the second degree 

Life 

Life 

635 

Murder in the first degree 

Capital 

Capital, 

Mandatory, 

Life 

783 

Kidnapping (Victim not voluntar- 
ily released in a safe place prior to 
trial) 

Life 

Life 

763 

Rape (If there are serious injuries) 

Life 

Life 


CLASS B FELONIES 


632 

Manslaughter 

30 Years 
& $10,000 

30 Years 

766 

Sodomy (Where injury is involved) 

3 Years 
& $1,000 

30 Years 

783 

Kidnapping (Victim returned safe 
prior to trial) 

Life 

30 Years 

803 

Arson in the first degree 

20 Years 

30 Years 

826 

Burglary in the first degree 

40 Years 

30 Years 

832 

Robbery in the first degree 

25 Years, 

40 lashes 

30 Years 


CLASS C FELONIES 


613 

Assault in the first degree 

No old 
maximum 

20 Years 

802 

Arson in the second degree 

20 Years 

20 Years 

825 

Burglary in the second degree 

20 Years 

20 Years 

1223 

Perjury in the first degree 

10 Years, 

40 lashes 
& $2,000 

20 Years 


CLASS D FELONIES 


651 

Abortion 

5 Years 

6 $500 

10 Years 

824 

Burglary in the third degree 

15 Years 

10 Years 

861 

Forgery in the first degree 

3 Years 
& $2,000 

10 Years 

782 

Unlawful Imprisonment in the first 

2 Years 

7 Years 


degree 

& $2,000 


851 

Receiving stolen property ($100 or 
more) 

3 Years 

7 Years 
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Old 

New 

Section 

Offense 

Maximum 

Maximum 

862 

Possession of forgery devices 

2 Years, 

39 lashes 
& $4,000 

7 Years 

878 

Issuing a false certificate 

3 months 
& $4,000 

7 Years 

1001 

Bigamy 

6 Years 
& $2,000 

7 Years 


As will be seen, there are a few reductions in maximum pen- 
alties, but there are many substantial increases. 


§4206. Sentence for misdemeanors. 

(1) The sentence for a class A misdemeanor shall be fixed 
by the Court and shall not exceed two years’ imprisonment 
and such fine or other conditions as the court may order. 

(2) The sentence for a class B misdemeanor shall be fixed 
by the Court and shall not exceed six months’ imprisonment 
and such fine or other conditions as the Court may order. 

(3) The sentence for a class C misdemeanor shall be fixed 
by the Court and shall not exceed three months’ imprisonment 
and such fine or other conditions as the Court may order. 

(4) The sentence of imprisonment for an unclassified mis- 
demeanor shall be a definite sentence. The term shall be fixed 
by the Court, and shall be in accordance with the sentence 
specified in the law defining the offense. 

COMMENTARY ON § 4206 

Misdemeanors are classified according to the seriousness 
of the offense. Having thus classified such crimes, this section 
represents an endeavor to achieve some equality in the sen- 
tences which may be imposed for offenses of similar magni- 
tude. 

Subsection (4) is designed to retain the punishment now 
provided in those sections of the Code which create crimes 
outside this Criminal Code. 
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§4207. Fines for misdemeanors and violations. 

(1) A sentence to pay a fine for a class A misdemeanor 
shall be a sentence to pay an amount fixed by the Court not 
exceeding $1000. 

(2) A sentence to pay a fine for a class B or a Class C mis- 
demeanor shall be a sentence to pay an amount fixed by the 
Court not exceeding $500. 

(3) A sentence to pay a fine for an unclassified misde- 
meanor shall be a sentence to pay an amount, fixed by the 
Court, in accordance with the provisions of the law defining 
the offense. 

(4) Subject to the provisions of § 4210, a sentence to pay 
a fine for a violation shall be a sentence to pay an amount fixed 
by the Court not exceeding $250 if there is no prior conviction 
of the same violation. In cases where the party convicted has a 
prior conviction for the same violation the sentence shall be to 
pay an amount fixed by the Court not exceeding $500. 

(5) The provisions of this section do not apply to a corpo- 
ration. 

COMMENTARY ON § 4207 

In case of a misdemeanor a fine is appropriate, irrespec- 
tive of whether the defendant derived a pecuniary gain from 
the offense. For this class of offenses a fine has significance as 
both a deterrant and a sanction. 

The fine for any unclassified misdemeanor will remain 
as it is under the statute defining the offense. Many misde- 
meanors defined outside the penal code involve business trans- 
actions where very high fines are appropriate. 

§4208. Fines for corporations. 

A sentence to pay a fine, when imposed on a corporation, 
shall be a sentence to pay an amount, fixed by the Court, not 
exceeding : 

(1) $10,000, when the conviction is of a felony; 
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(2) $5,000, when the conviction is a class A misdemeanor 
or of an unclassified misdemeanor for which a term of im- 
prisonment in excess of three months is authorized, unless the 
law defining the offense permits a greater fine; 

(3) $2,000, when the conviction is of a class B or class C 
misdemeanor or of an unclassified misdemeanor for which the 
authorized term of imprisonment is not in excess of three 
months, unless the law defining the offense permits a greater 
fine; 

(4) $500, when the conviction is of a violation if there is 
no prior conviction of the same violation ; 

(5) $1,000, when the conviction is of a violation and the 
defendant has a prior conviction of the same violation; or 

(6) Any higher amount equal to double the amount of 
money or double the value of the property gained by the de- 
fendant through the commission of the offense. 

COMMENTARY ON § 4208 

When a corporation is convicted of a criminal offense, the 
only punishment which may usually be imposed is a fine al- 
though there may also be officer or director liability. This 
section fixes fines at a level high enough to be a deterrent 
even to a fairly large and prosperous corporation. In addition, 
subsection (6) makes it clear that the fine may be based upon 
the pecuniary gain of the corporation, if that will yield a 
higher and more onerous fine. Subsection (3) permits the 
Court to choose between this section and the law defining the 
offense in order to impose the maximum fine. 

§4209. Conviction and Punishment for First Degree Mur- 
der. 

(1) In any prosecution for first degree murder the pro- 
cedure governing the determination of guilt shall be as fol- 
lows: 
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(a) If the defendant enters a plea of guilty, or a plea 
of nolo contendere, the Court shall, after a hearing with- 
out a jury, determine whether or not to accept such a plea. 

(i) In the event of a plea of guilty the Court 
shall determine the voluntariness of the plea, the 
mental capacity of the defendant to understand the 
nature of the proceedings, and shall require the State 
to present evidence sufficient to establish a prima 
facie case. If these requirements are established the 
Court shall accept the plea of guilty, unless the Court 
determines that a manifest injustice would result in 
the acceptance of such a plea. 

(ii) In the event of a plea of nolo contendere the 
Court shall make a determination of the same issues 
required to be determined in the event of a plea of 
guilty; provided, however, that the decision of the 
Court whether or not to accept the plea of nolo con- 
tendere shall be in the absolute discretion of the 
Court. 

(b) In the event of a plea of not guilty by reason of 
mental illness, the Court shall determine such issue in 
accordance with the rules of the Superior Court. 

(c) In the event of a plea of not guilty the matter of 
the determination of whether the defendant is guilty or 
not guilty of the charge of any lesser included offense, 
shall be made by a jury, unless a jury trial is effectively 
waived by the defendant and the State, in which event the 
judge shall be the trier of fact as well as the law. The issue 
to be tried by the jury or the Court as the trier of fact 
shall be limited to the determination of the question 
whether the defendant is guilty or not guilty of the crime 
of first degree murder. If the defendant is found guilty of 
a crime less than first degree murder, he shall be deemed 
to have been found not guilty of first degree murder and 
the other provisions of this Code shall apply to the pun- 
ishment for the offense of which the trier of fact has 
found the defendant guilty. In the event that the defen- 
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dant is found guilty of first degree murder the procedure 
set forth in subsection (2) of this section shall apply. 

(2) In any case in which a finding has been entered by a 
verdict or a plea of guilty or a plea of nolo contendere that the 
defendant is guilty of first degree murder, the Court shall im- 
pose a sentence of death, or a sentence of life imprisonment 
without benefit of parole or a sentence of life imprisonment, as 
determined in accordance with the following procedure: 

(a) In the event of a plea of guilty or a plea of nolo 
contendere accepted by the Court or a finding of guilt 
entered by the Court as the trier of fact, the Court shall, 
as promptly as practicable conduct a hearing to determine 
which of the punishments set forth above the Court will 
impose. The Court may order a presentence investigation 
to be completed and submitted before the hearing, and the 
defendant and his attorney shall have reasonable access to 
that report before the hearing. The hearing, without a 
jury, shall be conducted and the sentence imposed by the 
trial judge or, if he is unavailable, by another judge of the 
Court. In the hearing evidence may be presented by either 
party on any matter relevant to sentence including the 
nature and circumstances of the crime (without undue 
repetition of evidence adduced at the trial), defendant’s 
background and history, character witnesses, criminal 
record and any relevant aggravating or mitigating cir- 
cumstances. The Court, in its discretion, may receive the 
presentence report and any relevant evidence not legally 
privileged, regardless of its admissibility under the exclu- 
sionary rules of evidence. 

(b) In the event of a determination of guilt by a 
jury, the Court shall, except as provided in subsection (c) 
of this section, as promptly as practicable after the de- 
termination of guilt conduct a hearing before the same 
jury which determined the guilt of the defendant. If the 
same jury is unable to serve because of the lack of a com- 
plete panel of twelve members, due to death, illness, dis- 
qualification or any other reason satisfactory to the Court, 
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the Court may impanel an entirely new jury for this pur- 
pose, and the inability of the previous jury to serve shall 
not affect the determination of guilt. In the hearing evi- 
dence may be presented by either party on any matter 
relevant to sentence including the nature and circum- 
stances of the crime (without undue repetition of evi- 
dence adduced at the trial), defendant’s background and 
history, character witnesses, criminal record and any 
relevant aggravating or mitigating circumstances. Upon 
the conclusion of the hearing the Court shall charge the 
jury that it may return a verdict of any one of the three 
available punishments for first degree murder as set forth 
in this section, and that such verdict is required to be 
unanimous and is binding on the Court. In the event that 
the jury shall be unable to reach a unanimous verdict, the 
jury shall be discharged and the Court shall impose one 
of the three punishments set forth in this section, as the 
Court in its discretion shall determine. In this latter event 
the Court shall not be required to conduct an additional 
hearing unless it orders a presentence investigation, in 
which event the defendant and his attorney shall have 
reasonable access to the report of such investigation and 
the hearing shall be limited to any new matter disclosed 
by such report. In the event that the trial judge, or the 
judge who presided at any hearing before a jury to de- 
termine the sentence, shall be unable to impose sentence 
by reason of death, illness or disability, another judge of 
the Superior Court may impose sentence without the 
necessity to conduct an additional hearing unless the 
Court is satisfied that manifest injustice may result. 

(c) After a determination has been made by a jury 
that the defendant is guilty of first degree murder, the 
submission to the jury of the sentence to be imposed may 
be waived and the same submitted to the Court as if there 
had been a plea of guilty or nolo contendere, provided that 
the defendant and the State concur in such waiver and 
the Court approves the waiver. 

(3) If the Court imposes a sentence of life imprisonment, 
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the defendant will be eligible for parole or good merit or be- 
havior credits, to the extent authorized by law. A person sen- 
tenced to life imprisonment without benefit of parole shall be 
ineligible for parole or for merit or good behavior credits, but 
shall be confined during the balance of his life. The imposition 
of a sentence of death shall be upon such terms and conditions 
as the Court may impose in its sentence, including the place, 
the number of witnesses, and conditions of privacy. Punish- 
ment of death shall, in all cases, be inflicted by hanging by the 
neck, and the carrying out of such sentence may not be less 
than ten days after the imposition of the sentence. The Court 
or the Governor may suspend the execution of the sentence 
until a later date to be specified. 

COMMENTARY ON § 4209 

This section prescribes the procedure in first-degree mur- 
der cases. It establishes a bifurcated (two-stage) trial, and 
contemplates three discretionary penalties. These are the 
death sentence, life imprisonment without benefit of parole, 
and simple life imprisonment. If the case is heard by a jury, 
the same jury will generally hear evidence on and decide the 
matter of sentencing. 


§4210. Arrest and disposition; detoxification centers. 

(a) Any intoxicated person taken into custody for a vio- 
lation of Section 1315 of this Title shall immediately be taken 
to a detoxification center where he shall be admitted as a 
patient. 

(1) The arresting officer shall leave a summons for 
such intoxicated person with the chief medical officer of 
the detoxification center ordering such intoxicated person 
to appear before a Justice of the Peace at a date not to 
exceed a period of five (5) days from the date of admis- 
sion to the center. 

(2) The intoxicated person shall be given a physical 
examination to determine the possible existence of any 
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disease or ailment which threatens the health or safety 
of such individual; and upon a finding of any such disease 
or ailment, the medical staff of the detoxification center 
shall give such treatment as it deems necessary and prac- 
ticable. 

(b) Upon regaining sobriety and being informed of his 
physical condition, the person in custody shall inform the chief 
medical officer of the intoxification center as to whether, until 
such time as he is to appear for trial, he wishes to remain a 
patient or be released from custody. 

(c) Should the person in custody validly consent to re- 
main as a patient and to undergo testing procedures, he shall 
be tested to determine if he is a chronic alcoholic. A diagnosis 
of chronic alcoholism shall serve as an affirmative defense to 
violations of Section 1315 of this Title. 

(d) Should it be shown to the satisfaction of the Court 
that the person accused of intoxication suffers from chronic 
alcoholism, he shall be acquitted of the charge of drunkenness 
and: 

(1) released from custody; or 

(2) temporarily released from custody under such 
conditions of treatment as the Court may prescribe; such 
period of temporary release shall not exceed one year after 
which defendant shall be unconditionally released. 

§4211. Payment of expenses. 

Any person treated under the provisions of this Chapter 
shall, any law to the contrary notwithstanding, be responsible 
for the incurred expenses, and shall be billed for same by the 
Department of Mental Health. 

§4212. Definitions relating to sections 4210 and 4211. 

For the purposes of this subchapter, the following words 
and phrases shall have the meanings respectively ascribed to 
them. 
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“Detoxification center” shall mean a medical facility, ap- 
proved by the Department of Health and Social Services, or its 
successor, which shall provide appropriate medical services for 
intoxicated persons, including initial examination, diagnosis, 
and temporary treatment. 

“Intoxicated person” shall mean a person whose powers 
of self-control have been substantially impaired because of the 
consumption of alcohol. 

“Chronic alcoholic” shall mean a person who compulsively 
and habitually uses alcoholic beverages to the extent that they 
injure his health and interfere with his social and economic 
functioning. 

“Sobriety” shall mean an individuaFs state of being when 
not under the influence of alcohol. 

“Valid consent” shall mean the voluntary giving of assent 
to testing procedures by a legally competent person; in the 
case of a minor or incompetent, such assent shall be obtained 
from a parent or guardian of the individual or in the absence 
of either, a person in loco parentis, to undergo testing. 

COMMENTARY ON §§ 4210-12 

These sections establish a procedure for dealing with 
persons who are arrested for violation of the public intoxica- 
tion provisions in § 1315 of this Code. They provide a number 
of alternatives for curative rather than punitive treatment. 
The procedure relies mainly on voluntary cooperation by the 
accused. Subsection 1410 (d) provides a procedure for dealing 
with the chronic alcoholic, who cannot be convicted of public 
intoxication. 

§4212A. Arrest of persons under the influence of drugs; 
drug detoxification centers. 

(a) For purposes of this section only, the following 
phrases shall have meanings respectively ascribed to them : 

“Drug abuser” shall mean any person who compulsively 
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and habitually uses drugs to the extent that they injure his 
health and interfere with his social and economic functioning. 

“A person under the influence of drugs” shall mean a per- 
son whose powers of self-control have been substantially im- 
paired because of the consumption of a drug described in Title 
16, Delaware Code, Chapter 47, and Chapter 49. 

(b) The director of the division of drug abuse control 
shall designate certain hospital, clinic, or other treatment fa- 
cilities as “drug detoxification centers.” He shall so designate 
such a facility only when he is satisfied that the facility has 
the medical and other staff, as well as the equipment, to diag- 
nose and treat drug abusers as provided for in this section. 

(c) Upon arrest for any crime which is not a felony under 
this title or Title 16 of the Delaware Code, an arrestee who 
believes himself to be under the influence of drugs as defined 
in subsection (a) shall have the right to request immediate 
admission to a drug detoxification center. Upon such request, 
the arresting officer shall, as soon as transportation is avail- 
able and as soon as conditions at the scene of the arrest permit, 
arrange to have the arrestee transported to the nearest avail- 
able drug detoxification center. 

(1) No expression of a desire to be admitted to a 
drug detoxification center shall be admissible in evidence 
in any criminal prosecution against the arrestee. 

(2) Notwithstanding any provision of this Code to 
the contrary, no arrestee shall be heard to object in any 
court to failure to arraign him before a magistrate during 
the period of his transportation to or stay in a drug de- 
toxification center, or for a reasonable time not to exceed 
24 hours after his release. 

(3) An arresting officer shall, when he suspects an 
arrestee of being under the influence of drugs, inform the 
arrestee of his rights under this section. 

(4) No arrestee may revoke his request to be taken 
to a drug detoxification center after having made that 
request, and any drug detoxification center to which an 
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arrestee is brought must consent to admission and testing 
of the arrestee, subject to limitations of facilities and 
staff. 

(d) A drug detoxification center shall initially test ad- 
mittees under this section to determine if they are under the 
influence of drugs or are drug abusers. If tests prove negative, 
the admittee shall be released forthwith to the custody of the 
arresting authorities. Any arrestee requesting admission to a 
drug detoxification center is deemed to consent to all medical 
and psychiatric tests considered necessary by the center to 
carry out its function under this section. The results of tests 
taken at a drug detoxification center or statements made by 
admittees under this section to drug detoxification center staff 
shall not be admissible as evidence in a criminal prosecution 
against the admittee. 

(e) Admittees under this section whom the drug detoxifi- 
cation center determines to be drug abusers shall be asked if 
they wish to receive further treatment. Those consenting to 
further treatment shall remain until discharged by the drug 
detoxification center or until they wish to leave. No one ad- 
mitted under this section shall be permitted to leave the drug 
detoxification center until the arresting police agency is noti- 
fied. 

(f) Upon a satisfactory showing to the court that a per- 
son is a drug abuser as defined in subsection (a) and has 
completed treatment under this section in a manner satis- 
factory to the chairman of the drug diagnostic team at the 
drug detoxification center to which he was admitted, the 
charge of consumption or use of the drug, under §§ 4722, 4723, 
4903(d) and 4904 of Title 16, shall be dismissed. 

(g) Whenever a police officer sees a person whom he be- 
lieves to have taken drugs and needs medical treatment, the 
police officer may take that person into custody and arrange to 
have him taken to a drug detoxification center or arrange to 
secure other medical help. This subsection shall apply whether 
or not the officer may under the circumstances lawfully arrest 
the person whom he believes to have taken drugs. No officer 
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acting in good faith shall be subject to criminal or civil liability 
for any action under this subsection. 

(h) To further the implementation of this section, the 
director of the division of drug abuse control may prescribe 
regulations for the operation of drug detoxification centers and 
may assist such drug detoxification centers by distributing to 
them such funds as the general assembly may from time to 
time appropriate to him for his expenditure on their behalf. 

§4213. Habitual criminal; life sentence. 

(a) Any person who has been three times convicted of a 
felony, other than those which are specifically mentioned in 
subsection (b) hereunder, under the laws of this State, and/or 
any other State, United States or any territory of the United 
States, and who shall thereafter be convicted of a subsequent 
felony of this State is declared to be an habitual criminal, and 
the Court in which such fourth or subsequent conviction is 
had, in imposing sentence, may, in its discretion, impose a 
life sentence upon the person so convicted. 

(b) Any person who has been two times convicted of a 
felony or an attempt to commit a felony hereinafter specifically 
named, under the laws of this State, and/or any other State, 
United States or any territory of the United States, and who 
shall thereafter be convicted of a subsequent felony herein- 
after specifically named, or an attempt to commit such specific 
felony, is declared to be an habitual criminal, and the Court 
in which such third or subsequent conviction is had, in im- 
posing sentence, shall impose a life sentence upon the person 
so convicted unless the subsequent felony conviction requires 
or allows and results in the imposition of capital punishment. 
Such sentence shall not be subject to the probation or parole 
provisions of Title 11, Chapter 43. 

Such felonies shall be : 

Section Crime 

803 Arson in the first degree 

826 Burglary in the first degree 

825 Burglary in the second degree 
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Section 

Crime 

636 

Murder in the first degree 

635 

Murder in the second degree 

632 

Manslaughter 

783 

Kidnapping 

613 

Assault in the first degree 

763 

Rape 

766 

Sodomy 

832 

Robbery in the first degree 


COMMENTARY ON § 4213 

This section establishes a procedure for imposing a life 
sentence on a person who has previously been convicted three 
times of a felony, except in the case of certain specified felonies 
involving death, danger to human life where only two prior 
convictions are needed. In the latter case, probation and parole 
are specifically made unavailable. 

§4214. Sentence of greater punishment because of pre- 
vious conviction. 

(a) If at the time of sentence, it appears to the court that 
the conviction of a defendant constitutes a second or other 
conviction making the defendant liable to a punishment 
greater than the maximum which may be imposed upon a 
person not so previously convicted, the court shall fully inform 
the defendant as to such previous conviction or convictions 
and shall call upon the defendant to admit or deny such pre- 
vious conviction or convictions. If the defendant shall admit 
the previous conviction or convictions, the court may impose 
the greater punishment. If the defendant shall stand silent or 
if he shall deny the prior conviction or convictions, he shall 
be tried upon the issue of previous conviction; provided, how- 
ever, that the foregoing procedure shall not apply in cases of 
offenders liable to sentence of life imprisonment under section 
4213 of this title. 

(b) If, at any time after conviction and before sentence, 
it shall appear to the Attorney General or to the Superior 
Court that, by reason of such conviction and prior convictions. 
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a defendant should be subjected to the provisions of Section 
4213 of this title, the Attorney General shall file a motion to 
have the defendant declared an habitual criminal under the 
provisions of Section 4213 of this title. If it shall appear to the 
satisfaction of the Court at a hearing on the motion that the 
defendant falls within the provisions of Section 4213 of this 
Title, the Court shall enter an order declaring the defendant 
an habitual criminal and shall impose sentence accordingly. 

COMMENTARY ON § 4214 

This section establishes a procedure for dealing with (a) 
persons who are subject to increased penalties because of prior 
convictions and (b) persons who can be declared habitual 
criminals under § 4213. 
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APPENDIX A 

DISPOSITION OF SECTIONS OF FORMER TITLE 11 IN 


OLD 

DELAWARE CRIMINAL CODE 

NEW OR OTHER 

101 

233 

102 

271, 272, 273 

103 

1244 

104 

1246, 1247 

105 

Repealed 

106 

241 

107 

4209 

301 

651 

302 

502, 533 

311 

Repealed 

312 

772 

321 

1004 

322 

1004 

331 

Repealed 

332 

841 

333 (a) 

841 

333 (b) 

842 

334 

841 

335 

851 

336 

811, 841 

338 

1301 

339 

841, 1325 

340 

1325 

341 

1301, 1322 

342 

1325 

343 

1325 

344 

Repealed 

345 

See Jurisdiction Act 

346 

Repealed 

347 

1325 

348 

1325 

351 

803 

352 

802 

353 

Repealed 

354 

802 

355 

802 

356 

841, 843 

357 

811 

358 

531, 532 

359 

804, 811 

360 

1338 

361 

1302 

362 

Repealed 
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OLD 

NEW OR OTHER 


363 

1302 


371 

Repealed 


381 

1001 


382 

1003 


383 

Repealed 


384 

1002 


391 

829 


392 

531, 532, 824, 825, 826 


393 

531, 532, 824, 825, 826 


394 

531, 532, 823, 824, 825 


395 

531, 532, 822, 824, 825 


396 

531, 532, 822, 824, 825 


397 

822, 823 


398 

827 


399 

206 


411 

Repealed 


421 

1331 


422 

841 if done fraudulently 


431 

1102 


432 

1102 


433 

Repealed 


434 

1106 


435 

Repealed 


436 

Repealed except insofar 

as it constitutes perjury 


§§ 1221-23. 


437 

1107 


438 a-m 

1365 


441 

841 


451 

1271, 1272 


452 

1271 


453 

Repealed except insofar 

as it constitutes criminal 


contempt § 1271. 


454 

1271 


461 

1441 


462 

Repealed 


463 

1442 


464 

1445, 1446 


465 

1444 


466 

602, 603, 604 


467 

602, 632 


468 

1446 


468A 

1447 


469 

910 


471 

1301, 1315 


472 

Repealed 


481 

602, 603, 604, 1301 


491 

906 


492 

907 


501 

621 


502 

841, 845 


503 

841, 845 
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OLD 

NEW OR OTHER 

504 

841, 845, 1246 

511 

1245 

521 

1245 

525 

1245 

531 

1331 

532 

1331 

533 

Repealed 

534 

821, 1211 

541 

861 

542 

862 

543 

861 

544 

861 

545 

861, 873, 876 

551 

891, 892 

552 

271 

553 

893 

554 

841, 843 

555 

900 

556 

841, 843, 871 

557 

907 

558 

903 

559 

850 

560 

881, 882 

560A 

871, 891, 906 

561 

841 

562 

822, 841 

563 

822, 841 

564 

841 

565 

811 

566 

811 

567 

906 

571 

636 

572 

635 

573 

635, 636 

574 

Deleted 

575 

632 

576 

204, 632 

577 

531, 532, 611, 612, 613 

578 

531, 532, 611, 612, 613 

581 

907 

591 

771 

601 

861 

602 

841, 846 

611 

1315 

612 

4210 

613 

4211 

621 

781, 782 

622 

1221, 1222, 1245 

623 (a) 

783 

623 (b) 

271 

623 (c) 

2737 
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NEW OR OTHER 

623 (d) 

Covered by definition of unlawfully 

623 (e) 


631 

841 

632 

841 

633 

224 

634 

841 

635 

841 

636 

841, 851 

640 

861, 871 

644-7 

840 

651 

811 

652 

841 

655 

1321 

656 

1320 

661 

1401 

662 

1401 

663 

1404 

664 

1402 

664A 

1408 

665 

1403, 1404 

666 

1405, 1406 

667 

1405 

668 

1407 

669 

1403 

670 

1106 

671 

1432 

672 

1411 

673 

1411 

674 

1411 

675 

1412 

676 

1411, 1412 

677 

203 

678 

1432 

679 

1421 

680 

1422 

681 

1423 

682 

1424 

683 

1425 

684 

1426 

685 

1427 

686 

1428 

691 

811 

692 

811 

693 

811 

701 

613 

702 

613 

711 

1361 

712 

1361 

713 

1362 

721 

1221, 1222, 1223 
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OLD 

NEW OR OTHER 

722 

1221, 1222, 1223 

731 

1356 

732 

1342, 1351, 1352, 1353, 1355 

733 

1351, 1352, 1353 

734 

1351, 1352, 1353 

735 

1355 

736 

1351, 1352, 1353 

737 

Repealed 

738 

4204 

741 

1212 

742 

1211 

743 

841, 1206, 1211 

751 

811 

752 

841, 846 

753 

841, 846 

754 

811 

755 

841, 846 

756 

1335 

757 

1336 

758 

1335 

760 

1313 

761 

1315 

762 

1301 

763 

Repealed 

764 

Repealed 

765 

Repealed 

766 

Repealed 

767 

Repealed 

768 

603, 604, 811 

769 

603, 604, 611, 612, 613, 811 

770 

821, 822, 824, 825, 531, 532 

771 

531, 532, 603, 611 

772 

841, 846 

773 

Repealed 

781 

763 

782 

531, 532, 611, 612, 613 

791 

851 

792 

851 

793 

224 

801 

1301 

802 

1301, 1331 

803 

1331 

811 

831, 832 

812 

531, 532, 611, 612, 613 

813 

612 (4), 613 (5) 

821 

762, 1351, 1352, 1353 

822 

761 

831 

765, 766 

841 

861 

842 

841 

851 

811 
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old 

852 

861 

862 

863 

871 

872 

873 

874 

875 

876 

877 
881 
882 
883 
884-8 
889 
890-3 
894 

901 

902 
911 
921 


NEW OR OTHER 
1324 

Repealed 

Repealed 

1301 

821 

821, 822 
811, 821 
Repealed 
Repealed 
821, 822 
820 

221, 222 

1321 

1307, 1321 
Repealed 

602, 611, 821, 822, 1442 
Repealed 

Repealed except insofar as the conduct amounts to 
theft § 841. 

603, 604, 635, 811 
603, 604 

601, 602, 611, 612, 613 
1321 



APPENDIX B 
INCLUDED OFFENSES 

The following examples are illustrative of included offenses under 
the provisions of § 206(2) of this Criminal Code. A conviction for any 
of the included offenses is permitted upon indictment for the offense 
first named. 

§ 636 Murder in the first degree 

§ 635 Murder in the second degree 

§ 632 Manslaughter 

§ 631 Criminally negligent homicide 

§ 613 Assault in the first degree 

§ 612 Assault in the second degree 

§ 611 Assault in the third degree 

§ 604 Reckless endangering in the first degree 

§ 603 Reckless endangering in the second degree 

§ 602 Menacing 

§ 601 Offensive touching 

§ 531 Attempt to commit any of the aforementioned crimes 

§ 766 Sodomy 

§ 761 Sexual assault 

§ 603 Reckless endangering in the second degree 
§ 602 Menacing 
§ 601 Offensive touching 

§ 531 Attempt to commit any of the aforementioned crimes 
§ 783 Kidnapping 

§ 782 Unlawful imprisonment in the first degree 
§ 781 Unlawful imprisonment in the second degree 
§ 604 Reckless endangering in the first degree 
§ 603 Reckless endangering in the second degree 
§ 602 Menacing 
§ 601 Offensive touching 

§ 531 Attempt to commit any of the aforementioned crimes 

§ 832 Robbery in the first degree 

§ 831 Robbery in the second degree 
§ 841 Theft 
§ 602 Menacing 
§ 601 Offensive touching 

§ 531 Attempt to commit any of the aforementioned crimes 
(note: It may well be that the facts of particular offenses may not lend 
themselves to the analysis above. It may happen, on the other hand, 
that in certain instances conviction of additional included offenses may 
be possible because of particular fact situations.) 
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TABLE OF SENTENCES IN THIS CRIMINAL CODE 


635 

636 
763 
783 


613 

632 

763 

766 

783 

803 

826 

832 

1253 


612 

766 

802 

825 

1223 

1302 

1353 

1338 


503 

511 

604 

645 

651 

824 

831 

846 

861 

876 

1201 

1203 

1253 

1256 

1261 

1262 


CLASS A FELONY 

Murder in the second degree. 

Murder in the first degree. 

Rape (aggravated). 

Kidnapping (when the victim is not released 
safely prior to the trial). 

CLASS B FELONY 
Assault in the first degree. 

Manslaughter. 

Rape. 

Sodomy ( aggravated) . 

Kidnapping (when the victim is released safely 
prior to trial). 

Arson in the first degree. 

Burglary in the first degree. 

Robbery in the first degree. 

Escape in the first degree (if defendant injures 
another person). 

CLASS C FELONY 
Assault in the second degree. 

Sodomy. 

Arson in the second degree. 

Burglary in the second degree. 

Perjury in the first degree. 

Riot. 

Promoting prostitution in the first degree. 

Bombs, incendiary devices, Molotov cocktails and 
explosive devices. 

CLASS D FELONY 

Criminal solicitation in the first degree. 

Conspiracy in the first degree. 

Reckless endangering in the first degree. 
Promoting suicide. 

Abortion. 

Burglary in the third degree. 

Robbery in the second degree. 

Extortion. 

Forgery in the first degree. 

Tampering with public records in the first degree. 
Bribery (of a public servant). 

Receiving a bribe (by a public servant). 

Escape in the first degree. 

Promoting prison contraband (if deadly weapon). 
Bribing a witness. 

Bribe receiving by a witness. 
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1264 

1266 

1442 

1444 


502 

611 

626 

631 

762 

782 

801 

811 

828 

840 

841 
848 
851 


861 

862 

878 

903 

908 

1001 

1222 

1252 

1269 

1352 

1401 

1402 

1403 
1443 


501 

511 

603 

611 

621 

625 

652 

761 

771 

781 

785 

791 

804 


Bribing a juror. 

Bribe receiving by a juror. 

Carrying a concealed deadly weapon. 

Possessing a destructive weapon. 

CLASS E FELONY 

Criminal solicitation in the second degree. 
Conspiracy in the second degree. 

Unlawfully administering dangerous drugs. 
Criminally negligent homicide. 

Sexual misconduct. 

Unlawful imprisonment in the first degree. 

Arson in the third degree. 

Criminal mischief (causes loss in excess of 
$1500). 

Possession of burglar’s tools. 

Shoplifting (if $100 or more). 

Theft (when property stolen is $100 or more). 
Misapplication of property (if $100 or more). 
Receiving stolen property (when the value of the 
property is $100 or more). 

Forgery in the second degree. 

Possession of forgery devices. 

Issuing a false certificate. 

Unlawful use of a credit card (when the value of 
the property to be secured is in excess of $100). 
Unlawfully concealing a will. 

Bigamy. 

Perjury in the second degree. 

Escape in the second degree. 

Tampering with physical evidence. 

Promoting prostitution in the second degree. 
Advancing gambling in the second degree (where 
defendant has previous convictions). 

Foreign lotteries (prima facie evidence). 

Advancing gambling in the first degree. 

Carrying a concealed dangerous instrument. 

CLASS A MISDEMEANOR 

Criminal solicitation in the third degree. 

Conspiracy in the third degree. 

Reckless endangering in the second degree. 

Assault in the third degree. 

Terroristic threatening. 

Unlawfully administering drugs. 

Self-abortion. 

Sexual assault. 

Incest. 

Unlawful imprisonment in the second degree. 
Interference with custody. 

Coercion. 

Reckless burning or exploding. 
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811 

Criminal mischief (causes loss in excess of $100 
but below $1500). 

824 

Criminal trespass in the first degree. 

840 

Shoplifting (if less than $100). 

841 

Theft (when value of property stolen is less than 
$100). 

848 

Misapplication of property (if less than $100). 

850 

Possession of or dealing in a device for unlawfully 
taking telecommunication services. 

851 

Receiving stolen property (when the value of the 
property is less than $100). 

853 

Unauthorized use of a vehicle. 

861 

Forgery in the third degree. 

871 

Falsifying business records. 

873 

Tampering with public records in the second de- 
gree. 

877 

Offering a false instrument for filing. 

881 

Bribing (not a public servant). 

882 

Bribe receiving (not a public servant). 

891 

Defrauding secured creditors. 

892 

Fraud in insolvency. 

893 

Interference with levied-upon property. 

900 

Issuing a bad check. 

903 

Unlawful use of a credit card (when the value of 
the property to be secured is $100 or less). 

906 

Deceptive business practices. 

907 

Criminal impersonation. 

909 

Securing execution of documents by deception. 

1101 

Abandonment of a child. 

1102 

Endangering the welfare of a child. 

1105 

Endangering the welfare of an incompetent per- 
son. 

1205 

Giving unlawful gratuities. 

1206 

Receiving unlawful gratuities. 

1207 

Improper influence. 

1211 

Official misconduct. 

1212 

Profiteering. 

1221 

Perjury in the third degree. 

1233 

Making a false written statement. 

1243 

Obstructing fire-fighting operations. 

1244 

Hindering prosecution. 

1246 

Compounding a crime. 

1251 

Escape in the third degree. 

1256 

Promoting prison contraband. 

1257 

Resisting arrest. 

1263 

Tampering with a witness. 

1266 

Tampering with a juror. 

1267 

Misconduct by a juror. 

1271 

Criminal contempt. 

1325 

Cruelty to animals. 

1331 

Desecration. 

1332 

Abusing a corpse. 
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1335 

1351 

1361 

1401 

1402 

1403 

1404 

1405 

1406 

1411 

1428 


601 

602 

653 

768 

811 

820 

910 

1106 

1107 

1241 

1245 

1273 

1301 

1312 

1313 

1322 

1336 

1341 

1342 
1355 
1404 

1445 

1446 


821 

1004 

1311 

1320 

1321 
1323 


Violation of privacy. 

Promoting prostitution in the third degree. 
Obscenity. 

Advancing gambling in the second degree. 

Foreign lotteries, prima facie evidence. 

Advancing gambling in the first degree. 

Providing premises for gambling (if defendant 
has previous convictions). 

Possessing a gambling device. 

Being concerned in interest in keeping any 
gambling device. 

Unlawfully disseminating gambling information. 
Maintaining an obstruction (if the person has been 
convicted of the same offense within the previous 
2 years). 

CLASS B MISDEMEANOR 
Offensive touching. 

Menacing. 

Issuing abortional articles. 

Indecent exposure. 

Criminal mischief (causes loss below $100). 
Trespassing with intent to peer or peep into a 
window or door of another. 

Debt adjusting. 

Unlawfully dealing with a child. 

Endangering children. 

Refusing to aid a police officer. 

Falsely reporting an incident. 

Unlawful grand jury disclosure. 

Disorderly conduct. 

Aggravated harassment. 

Malicious obstruction of emergency telephone 
calls. 

Criminal nuisance. 

Wiretapping and electronic surveillance. 

Lewdness. 

Prostitution. 

Permitting prostitution. 

Providing premises for gambling; contributing 
thereto. 

Unlawfully dealing with a dangerous weapon. 
Unlawfully dealing with a switchblade knife. 

CLASS C MISDEMEANOR 
Criminal trespass in the third degree. 

Advertising marriage in another State. 

Harassment. 

Loitering on property of a state supported 
school, college or university. 

Loitering. 

Obstructing public passages. 
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1343 Patronizing a prostitute. 

1406 Engaging in a crap game. 

1428 Maintaining an obstruction (if the person has not 

been convicted of the same offense within the 
previous 2 years). 

SPECIAL PENALTIES 

531 Attempt to commit a crime (same grade and degree 

as the most serious offense which the accused is 
found guilty of attempting). 

533 Conduct intended to aid another to commit a 

crime (same as §531). 

636 Murder in the first degree (death by hanging or 

life sentence if mercy recommended under §4209). 



APPENDIX D 

TABLE OF DEFENSES PROVIDED BY THIS CRIMINAL CODE 


Section 

204 

205 

206 


207 

208 
209 
242 
262 
423 
441 

451 

452 
461 
521 


772 

792 

1002 

1202 


Title or Description 
Jurisdictional defect. 

Statute of limitations has run. 

(1) The offense is included in one of which the defen- 
dant has already been convicted; or the defendant 
has already been convicted of an offense which is 
included in the offense now charged. 

(2) The defendant has already been convicted of attempt 
or of the completed crime, and is now charged with 
the other. 

(3) The defendant has been convicted of an offense 
arising out of the same conduct and inconsistent 
findings of fact are required to establish the of- 
fense with which he is now charged. 

Prosecution barred for one of the reasons stated. 
Prosecution barred for one of the reasons stated. 
Prosecution barred for one of the reasons stated. 
Defendant’s act not voluntary. 

Defendant’s conduct did not cause the prohibited result. 
Intoxication not voluntary. 

Ignorance or mistake of fact. 

Consent to acts not involving physical injury. 

Consent to physical injury. 

Justification. 

Defendant is charged with conspiracy and an element 
of the crime which he is alleged to have conspired to 
commit is agreement, or he is alleged to have conspired 
with a person who is necessarily involved with him in 
committing the underlying offense. 

Defendant reasonably believed the child to be above a 
critical age other than 12. 

Defense to coercion. 

Defenses to bigamy. 

Defense to bribery. 
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TABLE OF AFFIRMATIVE DEFENSES PROVIDED 
BY THIS CRIMINAL CODE 


Section 


Title or Description 


401 Mental illness or mental defect. 

407 Impaired mental responsibility. 

421 Intoxication. 

431 Duress. 

432 Entrapment. 

475 Immunity. 

541 Defense to criminal solicitation, conspiracy, and attempt 

to commit a crime. 


641 Extreme emotional distress. 

784 Defense to unlawful imprisonment and kidnapping. 

801 Defendant is charged with arson in the third degree and 

had sole possessory or proprietary interest in the build- 
ing. 


802 Defendant is charged with arson in the second degree 

and was the sole owner of the building or acted with 
the consent of all owners and had no grounds for be- 
lieving that any person or other property would be en- 
dangered. 

847 Defenses to theft and extortion. 

872 Defense to falsifying business records. 

902 Defense to issuing a bad check. 

905 Defense to unlawful use of a credit card. 

1104 Defense to endangering the welfare of a child. 

1231 Defense to perjury. 

1247 Defense to compounding a crime. 

1362 Defenses to obscenity. 

In addition to these affirmative defenses, the following sections provide 
exceptions to criminal liability in certain cases, and these are treated 
as affirmative defenses: §§ 1321, 1325, 1335(6), 1403, 1408, 1444, 1445. 
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TABLE OF DEFINITIONS GIVEN IN THIS CRIMINAL CODE 
ELSEWHERE THAN IN SECTION 222 


Word Defined 

Section 

Abortion 

654 

Adulterated 

906(4) 

Advance prostitution 

1356(2) 

Agent 

284(1) 

Appropriate 

857(2) 

Benefit 

1274(1) 

Call service 

1432(4) 

Cause 

261 

Chronic alcoholic 

4212(3) 

Contraband 

1258(3) 

Credit card 

904 

Crime 

233 

Criminal negligence 

231(4) 

Custody 

1258(2) 

Deadly force 

470(4) 

Dealer 

857(6) 

Delinquent child 

1103(1) 

Deprive 

857(1) 

Detention facility 

1258(1) 

Detoxification center 

4212(1) 

Deviate sexual 


intercourse 

773(3) 

Dissemination 

1432(5) 

Dwelling 

829(2), 


470(5) 

Elements of an 


offense 

232 

Emergency tele- 


phone call 

1313(a)(2) 

Enters 

829(5) 

Enters or remains 


unlawfully 

829(4) 

Escape 

1258(4) 

Force 

470(1) 

Gambling device 

1432(1) 

Gambling offense 

1432(3) 

Harm 

1209(2) 

Harmful to minors 

1365(a)(1) 

High management 

234(2) 

Improper termination 


of a prosecution 

207(4) 

Incendiary device 

1338(a)(2) 

Includes 

221(2) 

Issues 

901(1) 

Intentionally 

231(1) 

Intoxication 

424(1) 


Word Defined 

Section 

Intoxicated person 

4212(2) 

Knows 

1365(a)(2) 

Knowingly 

231(2) 

Known minor 

1365(a)(4) 

Material 

1235(5) 

Means 

221(1) 

Minor 

1365(a)(3) 

Molotov cocktail 

1338(a)(1) 

Neglected child 

1103(2) 

Night 

829(3) 

Nudity 

1365(a)(5) 

Oath 

1235(1) 

Oath required by 


law 

1235(4) 

Obscene 

1364 

Obstruction 

1432(8) 

Obtain 

857(3) 

Offense 

233 

Official proceedings 

1274(3) 

Owner 

857(7) 

Party line 

1313(a)(1) 

Party officer 

1209(3) 

Passes 

901(2) 

Personal benefit 

1209(1) 

Physical evidence 

1274(2) 

Physical force 

470(2) 

Prima facie case 

301(1) 

Premises 

829(1) 

Private place 

1337(2) 

Private wire 

1432(6) 

Profit from 


prostitution 

1356(3) 

Property 

857(4) 

Property of another 


person 

857(5) 

Public place 

1337(1) 

Public servant 

1209(4) 

Public utility 

1432(7) 

Publishes 

903(b)(2) 

Recklessly 

231(3) 

Relative 

786(2) 

Restrain 

786(1) 

Sado-masochistic 


abuse 

1365(a)(6) 

Services 

857(8) 
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Word Defined 
Sexual conduct 

Sexual contact 
Sexual excitement 
Sexual intercourse 
Sexual offense 
Slot machine 
Sobriety- 
Substantial step 
Swear 
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Section 

Word Defined 

Section 

1365(a)(7), 

Swear falsely 

1224 

1356(1) 

Testimony 

1235(3) 

773(4) 

Unlawful force 

470(3) 

1365(a)(8) 

Valid consent 

4212(5) 

773(2) 

Voluntary act 

243 

773(1) 

1432(2) 

Voluntary intoxica- 
tion 

424(2) 

4212(4) 

532 

Without consent 

767 

1235 

Written instrument 

863 



APPENDIX G. 

(From Title 16, Delaware Code) 

CHAPTER 47. 

UNIFORM CONTROLLED SUBSTANCES ACT 
SUBCHAPTER I 

§4701. Definitions. 

As used in this Chapter : 

(a) “Administer” means the direct application of a con- 
trolled substance, whether by injection, inhalation, ingestion, 
or any other means, to the body of a patient or research sub- 
ject by: 

(1) A practitioner (or, in his presence, by his au- 
thorized agent), or 

(2) the patient or research subject at the direction 

and in the presence of the practitioner. 

(b) “Agent” means an authorized person who acts on 
behalf of or at the direction of a manufacturer, distributor, or 
dispenser. It does not include a common or contract carrier, 
public warehouseman, or employee of the carrier or ware- 
houseman. 

(c) “Bureau” means the Bureau of Narcotics and Dan- 
gerous Drugs, United States Department of Justice, or its suc- 
cessor agency. 

(d) “Controlled substance” means a drug, substance, or 
immediate precursor in Schedules I through V of Subchap- 
ter II. 

(e) “Counterfeit substance” means a controlled sub- 
stance which, or the container or labeling of which, without 
authorization, bears the trademark, trade name, or other 
identifying mark, imprint, number or device, or any likeness 
thereof, of a manufacturer, distributor, or dispenser other 
than the person who in fact manufactured, distributed, or dis- 
pensed the substance. 
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(f) “Deliver” or “delivery” means the actual, construc- 
tive, or attempted transfer from one person to another of a 
controlled substance, whether or not there is an agency re- 
lationship. 

(g) “Dispense” means to deliver a controlled substance 
to an ultimate user or research subject by or pursuant to the 
lawful order of a practitioner, including the prescribing, ad- 
ministering, packaging, labeling, or compounding necessary 
to prepare the substance for that delivery. 

(h) “Dispenser” means a practitioner who dispenses. 

(i) “Distribute” means to deliver other than by admin- 
istering or dispensing a controlled substance. 

(j) “Distributor” means a person who distributes. 

(k) “Drug” means (1) substances recognized as drugs 
in the official United States Pharmacopoeia, official Homeo- 
pathic Pharmacopoeia of the United States, or official Na- 
tional Formulary, or any supplement to any of them; (2) sub- 
stances intended for use in the diagnosis, cure, mitigation, 
treatment, or prevention of disease in man or animals; (3) 
substances (other than food) intended to affect the structure 
or any function of the body of man or animals; and (4) sub- 
stances intended for use as a component of any article speci- 
fied in clause (1), (2), or (3) of this subsection. It does not 
include devices or their components, parts, or accessories. 

(l) “Immediate precursor” means a substance which the 
Secretary has found to be and by rule designates as being the 
principal compound commonly used or produced primarily for 
use, and which is an immediate chemical intermediary used 
or likely to be used in the manufacture of a controlled sub- 
stance, the control of which is necessary to prevent, curtail, or 
limit manufacture. 

(m) “Knowingly” means a person acts knowingly with 
respect to any delivery, possession, use or consumption with 
the meaning of this Chapter when he knows or is aware of 
such delivery, possession, use or consumption. His knowledge 
may be inferred by the trier of fact from the surrounding 
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circumstances, considering whether a reasonable man in the 
defendant’s circumstances would have had such knowledge. 
A prima facie case of knowledge is established upon the in- 
troduction of some evidence of the surrounding circumstances 
from which a reasonable juror might infer the defendant’s 
knowledge. 

(n) “Manufacture” means the production, preparation, 
propagation, compounding, conversion or processing of a con- 
trolled substance, either directly or indirectly by extraction 
from substances of natural origin, or independently by means 
of chemical synthesis, or by a combination of extraction and 
chemical synthesis, and includes any packaging or repackag- 
ing of the substance or labeling or relabeling of its container, 
except that this term does not include the preparation or com- 
pounding of a controlled substance by an individual for his 
own use or the preparation, compounding, packaging, or label- 
ing of a controlled substance : 

(1) by a practitioner as an incident to his admin- 
istering or dispensing of a controlled substance in the 
course of his professional practice, or 

(2) by a practitioner, or by his authorized agent 
under his supervision, for the purpose of, or as an inci- 
dent to, research, teaching, or chemical analysis and not 
for delivery. 

(o) “Marijuana” means all parts of the plant Cannabis 
sativa L., whether growing or not; the seeds thereof, the resin 
extracted from any part of the plant; and every compound, 
manufacture, salt, derivative, mixture, or preparation of the 
plant, its seeds or resin. It does not include the mature stalks 
of the plant, fiber produced from the stalks, oil or cake made 
from the seeds of the plant, or any other compound, manu- 
facture, salt, derivative, mixture, or preparation of the ma- 
ture stalks (except the resin extracted therefrom), fiber, oil, 
or cake, or the sterilized seed of the plant which is incapable 
of germination. 

(p) “Narcotic drug” means any of the following, 
whether produced directly or indirectly by extraction from 
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substances of vegetables origin, or independently by means of 
chemical synthesis, or by a combination of extraction and 
chemical synthesis : 

(1) Opium and opiate, and any salt, compound, de- 
rivative or preparation of opium or opiate. 

(2) Any salt, compound, isomer, derivative, or 
preparation thereof which is chemically equivalent or 
identical with any of the substances referred to in clause 
1, but not including the isoquinoline alkaloids of opium. 

(3) Opium poppy and poppy straw. 

(4) Coca leaves and any salt, compound, derivative, 
or preparation of coca leaves, and any salt, compound, 
isomer, derivative, or preparation thereof which is 
chemically equivalent or identical with any of these sub- 
stances, but not including decocainized coca leaves or ex- 
tractions of coca leaves which do not contain cocaine or 
ecgonine. 

(q) “Opiate” means any substance having an addiction- 
forming or addiction-sustaining liability similar to morphine 
or being capable of conversion into a drug having addiction- 
forming or addiction-sustaining liability. It does not include, 
unless specifically designated as controlled under Section 4711 
of this Chapter, the dextrorotatory isomer of 3-methoxy-n- 
methylmorphinan and its salts {dextromethorphan). It does 
include its racemic and levorotatory forms. 

(r) “Opium poppy” means the plant of the species 
Papaver somniferum L., except its seeds. 

(s) “Person” means individual, corporation, government 
or governmental subdivision or agency, business trust, estate, 
trust, partnership or association, or any other legal entity. 

(t) “Poppy straw” means all parts, except the seeds of 
the opium poppy, after mowing. 

(u) “Possession”, in addition to its ordinary meaning, 
includes location in or about the defendant’s person, prem- 
ises, belongings, vehicle, or otherwise within his reasonable 
control. 
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(v) “Practitioner” means : 

(1) A physician, dentist, veterinarian, scientific in- 
vestigator, or other person licensed, registered or other- 
wise permitted to distribute, dispense, conduct research 
with respect to or to administer a controlled substance in 
the course of his professional practice or research in this 
State. 

(2) A pharmacy, hospital or other institution li- 
censed, registered, or otherwise permitted to distribute, 
dispense, conduct research with respect to or to admin- 
ister a controlled substance in the course of their pro- 
fessional practice or research in this State. 

(w) “Production” includes the manufacturing, planting, 
cultivating, growing, or harvesting of a controlled substance. 

(x) “Secretary” means Secretary of the Department of 
Health and Social Services of the State of Delaware or his 
designee. 

(y) “State”, when applied to a part of the United States, 
includes any state, district, commonwealth, territory, insular 
possession thereof, and any area subject to the legal authority 
of the United States of America. 

(z) “Ultimate user” means a person who lawfully pos- 
sesses a controlled substance for his own use or for the use of 
a member of his household or for administering to an animal 
owned by him or by a member of his household. 

SUBCHAPTER II 
STANDARDS AND SCHEDULES 

§4711. Administration. 

The Secretary shall administer this Chapter. 

§4712. Nomenclature. 

The controlled substances listed or to be listed in the 
schedules in Sections 4714, 4716, 4718, 4720, and 4722 are in- 
cluded by whatever official, common, usual, chemical, or trade 
name designated. 
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§4713. Schedule I Tests. 

The Secretary shall place a substance in Schedule I if he 
finds that the substance : 

( 1 ) has high potential for abuse ; and 

(2) has no accepted medical use in treatment in the 
United States or lacks accepted safety for use in treat- 
ment under medical supervision. 

§4714. Schedule I. 

(a) The controlled substances listed in this Section are 
included in Schedule I. 

(b) Any of the following opiates, including their 
isomers, esters, ethers, salts, and salts of isomers, esters, and 
ethers, unless specifically excepted, whenever the existence of 
these isomers, esters, ethers and salts is possible within the 
specific chemical designation : 

( 1 ) Acetylmethadol ; 

(2) Allylprodine ; 

(3) Alphacetylmethadol ; 

(4) Alphameprodine ; 

( 5 ) Alphamethadol ; 

(6) Benzethidine ; 

( 7 ) Betacetylmethadol ; 

( 8 ) Betameprodine ; 

(9) Betamethadol ; 

(10) Betaprodine; 

(11) Clonitazene; 

(12) Dextromoramide ; 

(13) Dextr orphan ; 

(14) Diampromide ; 

(15) Diethylthiambutene ; 

(16) Dimenoxadol; 

(17) Dimepheptanol ; 

(18) Dimethylthiambutene ; 

(19) Dioxaphetyl butyrate ; 

(20) Dipipanone; 
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(21) Ethylmethylthiambutene ; 

(22) Etonitazene; 

(23) Etoxeridine; 

(24) Furethidine; 

( 25 ) Hydroxypethidine ; 

(26) Ketobemidone ; 

( 27 ) Levomoramide ; 

(28) Levophenacylmorphan ; 

(29) Morpheridine; 

(30) Noracymethadol ; 

(31) Norlevorphanol ; 

(32) Normethadone ; 

(33) Norpipanone; 

(34) Phenadoxone; 

(35) Phenampromide ; 

(36) Phenomorphan ; 

(37) Phenoperidine ; 

(38) Piritramide; 

( 39 ) Proheptazine ; 

(40) Properidine; 

(41) Racemoramide ; 

(42) Trimeperidine. 

(c) Any of the following opium derivatives, their salts, 
isomers and salts of isomers, unless specifically excepted, 
whenever the existence of these salts, isomers and salts of 
isomers is possible within the specific chemical designation : 

(1) Acetorphine; 

( 2 ) Acetyldihydrocodeine ; 

( 3 ) Benzylmorphine ; 

(4) Codeine methylbromide ; 

(5) Codeine-N-Oxide ; 

( 6 ) Cyprenorphine ; 

(7) Desomorphine ; 

( 8 ) Dihydromor ph ine ; 

(9) Etorphine; 

(10) Heroin; 

(11) Hydromorphinol ; 

(12) Methyldesorphine ; 
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( 13 ) Methyldihydromorphine ; 

( 14 ) Morphine methylbr omide ; 

(15) Morphine methylsulfonate ; 

(16 ) Morphine-N-Oxide ; 

(17) Myrophine; 

(18) Nicocodeine; 

( 19 ) Nicomorphine ; 

(20) Normorphine; 

(21) Pholcodine; 

(22) Thebacon. 

(d) Any material, compound, mixture or preparation 
which contains any quantity of the following hallucinogenic 
substances, their salts, isomers and salts of isomers, unless 
specifically excepted, whenever the existence of these salts, 
isomers, and salts of isomers is possible within the specific 
chemical designation : 

( 1 ) 3, 4-methylenedioxy amphetamine ; 

(2) 5-methoxy-3, 4-methylenedioxy amphetamine ; 

(3) 3, 4, 5-trimethoxy amphetamine ; 

(4) Bufotenine; 

(5) Diethyltryptamine ; 

( 6 ) Dimethyltryptamine ; 

( 7 ) 4-methyl-2 , 5-dimethoxylamphetamine ; 

(8) Ibogaine; 

(9) Lysergic acid diethylamide ; 

(10) Marijuana; 

(11) Mescaline; 

(12) Peyote; 

( 13 ) N-ethyl-3-piperidyl benzilate ; 

(14) N -methy 1-3-piperidyl benzilate ; 

(15) Psilocybin; 

(16) Psilocyn; 

(17) Tetrahydrocannabinols. 

§4715. Schedule II Tests. 

The Secretary shall place a substance in Schedule II if he 
finds that : 

(1) the substance has high potential for abuse ; 
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(2) the substance has currently accepted medical 
use in treatment in the United States, or currently ac- 
cepted medical use with severe restrictions ; and 

(3) the abuse of the substance may lead to severe 
psychic or physical dependence. 

§4716. Schedule II. 

(a) The controlled substances listed in this Section are 
included in Schedule II. 

(b) Any of the following substances, except those nar- 
cotic drugs listed in other schedules, whether produced di- 
rectly or indirectly by extraction from substances of vegetable 
origin, or independently by means of chemical synthesis, or 
by combination of extraction and chemical synthesis : 

(1) Opium and opiate, and any salt, compound, de- 
rivative, or preparation of opium or opiate. 

(2) Any salt, compound, isomer, derivative, or prep- 
aration thereof which is chemically equivalent or iden- 
tical with any of the substances referred to in paragraph 

(1), but not including the isoquinoline alkaloids of opium. 

(3) Opium poppy and poppy straw. 

(4) Coca leaves and any salt, compound, derivative, 
or preparation of coca leaves, and any salt, compound, 
derivative, or preparation thereof which is chemically 
equivalent or identical with any of these substances, but 
not including decocainized coca leaves or extractions 
which do not contain cocaine or ecgonine. 

(c) Any of the following opiates, including their isomers, 
esters, ethers, salts, and salts of isomers, whenever the exis- 
tence of these isomers, esters, ethers and salts is possible 
within the specific chemical designation : 

(1) Alphaprodine ; 

(2) Anileridine; 

(3) Bezitramide; 

( 4 ) Dihydrocodeine ; 

(5) Diphenoxylate ; 
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(6) Fentanyl; 

( 7 ) Isomethadone ; 

( 8 ) Levometh orphan ; 

(9) Levorphanol; 

(10) Metazocine; 

(11) Methadone; 

(12) Methadone-Intermediate, 4-cyano-2-dimethyl- 
amino-4, 4-diphenyl butane ; 

(13) Moramide-Intermediate, 2-methyl-3-morpho- 
lino-1, 1-diphenyl-propane-carboxylic acid; 

(14) Pethidine; 

(15) Pethidine-Intermediate-A, 4-cyano-l-methyl-4- 
phenylpiperidine ; 

(16) Pethidine-Intermediate-B, ethyl-4-phenylpip- 
eridine-4-carboxylate ; 

(17) Pethidine-Intermediate-C, l-methyl-4-phenyl- 
piperidine-4-carboxylic acid ; 

(18) Phenazocine; 

(19) Piminodine; 

(20) Racemethorphan ; 

(21) Racemorphan. 

(d) Any material, compound, mixture, or preparation 
which contains any quantity of the following substances hav- 
ing a potential for abuse associated with a stimulant effect on 
the central nervous system : 

(1) Amphetamine, its salts, optical isomers, and 
salt of its optical isomers ; 

(2) Phenmetrazine and its salts ; 

(3) Any substance which contains any quantity of 
methamphetamine including its salts, isomers, and salts 
of isomers ; 

(4) Methylphenidate. 



Appendix G 


521 


§4717. Schedule III Tests. 

The Secretary shall place a substance in Schedule III if 
he finds that : 

(1) The substance has a potential for abuse less 
than the substances listed in Schedules I and II ; 

(2) The substance has currently accepted medical 
use in treatment in the United States ; and 

(3) Abuse of the substance may lead to moderate or 
low physical dependence or high psychological depen- 
dence. 

§4718. Schedule III. 

(a) The controlled substances listed in this Section are 
included in Schedule III. 

(b) Unless specifically excepted or unless listed in an- 
other schedule, any compound, mixture, or preparation con- 
taining limited quantities of any stimulant drugs, or any salts, 
isomers, or salts of isomers thereof, and one or more active 
medicinal ingredients not having a stimulant effect on the 
central nervous system and in such combinations, quantity, 
proportion, or concentration that reduce the potential abuse 
of the substances which have a stimulant effect on the central 
nervous system. 

(c) Unless listed in another schedule, any material, com- 
pound, mixture, or preparation which contains any quantity 
of the following substances having a potential for abuse asso- 
ciated with a depressant effect on the central nervous system. 

(1) Any substance which contains any quantity of 
a derivative of barbituric acid, or any salt of a derivative 
of barbituric acid, except those substances which are 
specifically listed in other Schedules ; 

(2) Chlorhexadol ; 

(3) Glutethimide ; 

(4) Lysergic acid ; 

(5) Lysergic acid amide ; 
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(6) Methyprylon; 

(7) Phencyclidine; 

(8) Sulfondiethylmethane ; 

( 9 ) Sulf onethylmethane ; 

(10) Sulfonmethane. 

(d) Nalorphine. 

(e) Any material, compound, mixture, or preparation 
containing limited quantities of any of the following narcotic 
drugs, or any salts thereof : 

(1) Not more than 1.8 grams of codeine, or any of 
its salts, per 100 milliliters or not more than 90 milli- 
grams per dosage unit, with an equal or greater quantity 
of an isoquinoline alkaloid of opium ; 

(2) Not more than 1.8 grams of codeine, or any of 
its salts, per 100 milliliters or not more than 90 milli- 
grams per dosage unit, with one or more active, nonnar- 
cotic ingredients in recognized therapeutic amounts ; 

(3) Not more than 300 milligrams of dihydroco- 
deinone, or any of its salts, per 100 milliliters or not more 
than 15 milligrams per dosage unit, with a fourfold or 
greater quantity of an isoquinoline alkaloid of opium ; 

(4) Not more than 300 milligrams of dihydroco- 
deinone, or any of its salts, per 100 milliliters or not more 
than 15 milligrams per dosage unit, with one or more ac- 
tive, nonnarcotic ingredients in recognized therapeutic 
amounts ; 

(5) Not more than 1.8 grams of dihydrocodeine, or 
any of its salts, per 100 milliliters or not more than 90 
milligrams per dosage unit, with one or more active, non- 
narcotic ingredients in recognized therapeutic amounts ; 

(6) Not more than 300 milligrams of ethylmor- 
phine, or any of its salts, per 100 milliliters or not more 
than 15 milligrams per dosage unit, with one or more in- 
gredients in recognized therapeutic amounts ; 

(7) Not more than 500 milligrams of opium per 100 
milliliters or per 100 grams, or not more than 25 milli- 
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grams per dosage unit, with one or more active, nonnar- 
cotic ingredients in recognized therapeutic amounts ; 

(8) Not more than 50 milligrams of morphine, or 
of any of its salts, per 100 milliliters or per 100 grams 
with one or more active, nonnarcotic ingredients in rec- 
ognized therapeutic amounts. 

(f) The Secretary may except by rule any compound, 
mixture, or preparation containing any stimulant or depres- 
sant substance listed in subsections (b) and (c) from the ap- 
plication of all or any part of this Chapter if the compound, 
mixture, or preparation contains one or more active medicinal 
ingredients not having a stimulant or depressant effect on the 
central nervous system, and if the admixtures are included 
therein in combinations, quantity, proportion, or concentra- 
tion that vitiate the potential for abuse of the substances 
which have a stimulant or depressant effect on the central 
nervous system. 

§4719. Schedule IV Tests. 

The Secretary shall place a substance in Schedule IV if 
he finds that : 

(1) the substance has a low potential for abuse rela- 
tive to substances in Schedule III ; 

(2) the substance has currently accepted medical 
use in treatment in the United States ; and 

(3) abuse of the substance may lead to limited 
physical dependence or psychological dependence relative 
to the substances in Schedule III. 

§4720. Schedule IV. 

(a) The controlled substances listed in this Section are 
included in Schedule IV. 

(b) Any material, compound, mixture, or preparation 
which contains any quantity of the following substances hav- 



524 


Delaware Criminal Code 


ing a potential for abuse associated with a depressant effect on 
the central nervous system : 

(1) Barbital; 

( 2 ) Chloral betaine ; 

(3) Chloral hydrate ; 

(4) Ethchlorvynol ; 

(5) Ethinamate; 

(6) Methohexital ; 

(7) Meprobamate; 

( 8 ) Methylphenobarbital ; 

(9) Paraldehyde; 

(10) Petrichloral ; 

(11) Phenobarbital. 

(c) The Secretary may except by rule any compound, 
mixture, or preparation containing any depressant substance 
listed in subsection (b) from the application of all or any part 
of this Chapter if the compound, mixture, or preparation con- 
tains one or more active medicinal ingredients not having a 
depressant effect on the central nervous system, and if the ad- 
mixtures are included therein in combinations, quantity, pro- 
portion, or concentration that vitiate the potential for abuse 
of the substances which have a depressant effect on the cen- 
tral nervous system. 

§4721. Schedule V Tests. 

The Secretary shall place a substance in Schedule V if he 
finds that : 

(1) the substance has low potential for abuse rela- 
tive to the controlled substances listed in Schedule IV ; 

(2) the substance has currently accepted medical 
use in treatment in the United States ; and 

(3) the substance has limited physical dependence 
or psychological dependence liability relative to the con- 
trolled substances listed in Schedule IV. 
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§4722. Schedule V. 

(a) The controlled substances listed in this section are 
included in Schedule V. 

(b) Any compound, mixture, or preparation containing 
limited quantities of any of the following narcotic drugs, 
which also contains one or more nonnarcotic active medicinal 
ingredients in sufficient proportion to confer upon the com- 
pound, mixture, or preparation, valuable medicinal qualities 
other than those possessed by the narcotic drug alone : 

(1) Not more than 200 milligrams of codeine, or 
any of its salts, per 100 milliliters or per 100 grams ; 

(2) Not more than 100 milligrams of dihydroco- 
deine, or any of its salts, per 100 milliliters or per 100 
grams ; 

(3) Not more than 100 milligrams of ethylmor- 
phine, or any of its salts, per 100 milliliters or per 100 
grams ; 

(4) Not more than 2.5 milligrams of diphenoxylate 
and not less than 25 micrograms of atropine sulfate per 
dosage unit ; 

(5) Not more than 100 milligrams of opium per 100 
milliliters or per 100 grams. 

§4723. Republishing of Schedules. 

The Secretary shall revise and republish the schedules 
semi-annually for 2 years from the effective date of this Chap- 
ter, and thereafter annually. 

SUBCHAPTER III 

REGULATION OF MANUFACTURE, DISTRIBUTION AND 
DISPENSING OF CONTROLLED SUBSTANCES 

§4731. Rules. 

The Secretary may promulgate rules and charge reason- 
able fees relating to the registration and control of the manu- 
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facture, distribution, and dispensing of controlled substances 
within this State. 

§4732. Registration Requirements. 

(a) Every person who manufactures, distributes, or dis- 
penses any controlled substance within this State or who pro- 
poses to engage in the manufacture, distribution, or dispens- 
ing of any controlled substance within this State, must obtain 
annually a registration issued by the Secretary in accordance 
with his rules. 

(b) Persons registered by the Secretary under this Chap- 
ter to manufacture, distribute, dispense, or conduct research 
with controlled substances may possess, manufacture, dis- 
tribute, dispense, or conduct research with those substances to 
the extent authorized by their registration and in conformity 
with the other provisions of this subchapter. 

(c) The following persons need not register and may 
lawfully possess controlled substances under this Chapter : 

(1) an agent or employee of any registered manu- 
facturer, distributor, or dispenser of any controlled sub- 
stance if he is acting in the usual course of his business 
or employment ; 

(2) a common or contract carrier or warehouseman, 
or an employee thereof, whose possession of any con- 
trolled substance is in the usual course of business or em- 
ployment ; 

(3) an ultimate user or a person in possession of 
any controlled substance pursuant to a lawful order of a 
practitioner or in lawful possession of a Schedule V sub- 
stance. 

(d) The Secretary may waive by rule the requirement 
for registration of certain manufacturers, distributors, or dis- 
pensers if he finds it consistent with the public health and 
safety. 

(e) A separate registration is required at each principal 
place of business or professional practice where the applicant 
manufactures, distributes, or dispenses controlled substances. 
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(f) The Secretary or his representative may inspect the 
establishment of a registrant or applicant for registration in 
accordance with the Secretary's rule. 

§4733. Registration. 

(a) The Secretary shall register an applicant to manu- 
facture or distribute controlled substances included in Sec- 
tions 4714, 4716, 4718, 4720, and 4722 unless he determines 
that the issuance of that registration would be inconsistent 
with the public interest. In determining the public interest, 
the Secretary shall consider the following factors : 

(1) maintenance of effective controls against diver- 
sion of controlled substances into other than legitimate 
medical, scientific, or industrial channels ; 

(2) compliance with applicable State and local law; 

(3) any convictions of the applicant under any Fed- 
eral and State laws relating to any controlled substance ; 

(4) past experience in the manufacture or distribu- 
tion of controlled substances, and the existence in the ap- 
plicant's establishment of effective controls against diver- 
sion ; 

(5) furnishing by the applicant of false or fraudu- 
lent material in any application filed under this Chapter ; 

(6) suspension or revocation of the applicant's Fed- 
eral registration to manufacture, distribute, or dispense 
controlled substances as authorized by Federal law; and 

(7) any other factors relevant to and consistent 
with the public health and safety. 

(b) Registration under subsection (a) does not entitle 
a registrant to manufacture and distribute controlled sub- 
stances in Schedule I or II other than those specified in the 
registration. 

(c) Practitioners must be registered to dispense any con- 
trolled substances or to conduct research with controlled sub- 
stances in Schedules II through V if they are authorized to 
dispense or conduct research under the law of this State. The 
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Secretary need not require separate registration under this 
subchapter for practitioners engaging in research with non- 
narcotic controlled substances in Schedules II through V 
where the registrant is already registered under this subchap- 
ter in another capacity. Practitioners registered under Fed- 
eral law to conduct research with Schedule I substances may 
conduct research with Schedule I substances within this State 
upon furnishing the Secretary evidence of that Federal reg- 
istration. 

(d) Compliance by manufacturers and distributors with 
the provisions of the Federal law respecting registration (ex- 
cluding fees) entitles them to be registered under this Chap- 
ter. 


§4734. Revocation and Suspension of Registration. 

(a) A registration under section 4733 to manufacture, 
distribute, or dispense a controlled substance may be sus- 
pended or revoked by the Secretary upon a finding that the 
registrant : 

(1) has furnished false or fraudulent material in- 
formation in any application filed under this Chapter ; 

(2) has been convicted of a felony under any State 
or Federal law relating to any controlled substance ; or 

(3) has had his Federal registration suspended or 
revoked to manufacture, distribute, or dispense controlled 
substances. 

(b) The Secretary may limit revocation or suspension of 
a registration to the particular controlled substance with re- 
spect to which grounds for revocation or suspension exist. 

(c) If the Secretary suspends or revokes a registration, 
all controlled substances owned or possessed by the registrant 
at the time of suspension or the effective date of the revoca- 
tion order may be placed under seal. No disposition may be 
made of substances under seal until the time for taking an 
appeal has elapsed or until all appeals have been concluded 
unless a court, upon application therefor, orders the sale of 
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perishable substances and the deposit of the proceeds of the 
sale with the court. Upon a revocation order becoming final, 
all controlled substances may be forfeited to the State. 

(d) The Secretary shall promptly notify the Bureau of 
all orders suspending or revoking registration and all forfei- 
tures of controlled substances. 

§4735. Order to Show Cause and Subpoena. 

(a) Before denying, suspending or revoking a registra- 
tion, or refusing a renewal of registration, the Secretary shall 
serve upon the applicant or registrant an order to show cause 
why registration should not be denied, revoked, or suspended, 
or why the renewal should not be refused. The order to show 
cause shall contain a statement of the basis therefor and shall 
call upon the applicant or registrant to appear before the 
Secretary at a time and place not less than 30 days after the 
date of service of the order, but in the case of a denial or 
renewal of registration the show cause order shall be served 
not later than 30 days before the expiration of the registra- 
tion. These proceedings shall be conducted in accordance with 
the procedures established by the Secretary without regard 
to any criminal prosecution or other proceeding. Proceedings 
to refuse renewal of registration shall not abate the existing 
registration which shall remain in effect pending the outcome 
of the administrative hearing. 

(b) The Secretary may suspend, without an order to 
show cause, any registration simultaneously with the insti- 
tution of proceedings under Section 4734 or where renewal of 
registration is refused, if he finds that there is an imminent 
danger to the public health or safety which warrants this ac- 
tion. The suspension shall continue in effect until the conclu- 
sion of the proceedings, including judicial review thereof, 
unless sooner withdrawn by the Secretary or dissolved by a 
court of competent jurisdiction. 

(c) Any person complained against under this subchap- 
ter may appear personally or by counsel at the hearing and 
produce any competent evidence in his behalf in answer to the 
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alleged violation. The Secretary shall be authorized to admin- 
ister oaths, examine witnesses and issue, in the name of the 
Department of Health and Social Services, notices of hearings 
or subpoenas requiring the testimony of witnesses and the 
production of books, records, or other documents relevant to 
any matter involved in such hearing ; and subpoenas shall also 
be issued at the request of the applicant or person complained 
against. In case of contumacy or refusal to obey a notice of 
hearing or subpoena under this section, the Superior Court 
in the county in which the hearing is held shall have juris- 
diction, upon application of the Secretary to issue an order 
requiring such person to appear and testify or produce evi- 
dence as the case may require. 

(d) Any party in interest aggrieved by a decision of the 
Secretary to deny, suspend, revoke, or refuse to renew regis- 
tration under this subchapter may appeal such decision to 
Superior Court. Such appeal shall be on the record and the 
only question before said Court shall be whether the Secre- 
tary abused his discretion. When notified of an appeal un- 
der this section, the Secretary shall forward to Superior Court 
a certified and complete copy of the written transcripts or 
taped voice records of evidence adduced at the hearing before 
him together with a written copy of his findings and rulings, 
and his reasons therefor. 

§4736. Records of Registrants. 

Persons registered to manufacture, distribute, or dispense 
controlled substances under this Chapter shall keep records 
and maintain inventories in conformance with the record- 
keeping and inventory requirements of Federal law and with 
any additional rules the Secretary issues. 


§4737. Order Forms. 

Controlled substances in Schedules I and II shall be dis- 
tributed by a registrant to another registrant only pursuant 
to an order form. Compliance with the provisions of Federal 
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law respecting order forms shall be deemed compliance with 
this Section. 

§4738. Prescriptions. 

(a) Except when dispensed directly by a practitioner, 
other than a pharmacy, to an ultimate user, no controlled sub- 
stance in Schedule II may be dispensed without the written 
prescription of a practitioner. 

(b) In emergency situations, as defined by rule of the 
Secretary, Schedule II drugs may be dispensed upon oral pre- 
scription of a practitioner, reduced promptly to writing and 
filed by the pharmacy. Prescriptions shall be retained in con- 
formity with the requirements of Section 4736. No prescrip- 
tion for a Schedule II substance may be refilled. 

(c) Except when dispensed directly by a practitioner, 
other than a pharmacy, to an ultimate user, a controlled sub- 
stance included in Schedule III or IV, which is a prescription 
drug, shall not be dispensed without a written or oral pre- 
scription of a practitioner. The prescription shall not be filled 
or refilled more than 6 months after the date thereof or be 
refilled more than 5 times, unless renewed by the practitioner. 

(d) A controlled substance included in Schedule V shall 
not be distributed or dispensed other than for a medical pur- 
pose. 


SUBCHAPTER IV 

OFFENSES AND PENALTIES 

§4751. Prohibited Acts A — Penalties. 

Except as authorized by this Chapter, any person who 
manufactures, delivers, or possesses with intent to manu- 
facture or deliver a controlled substance or a counterfeit con- 
trolled substance classified in Schedule I or II which is a nar- 
cotic drug, is guilty of a felony and upon conviction shall be 
fined not less than $5,000.00 nor more than $50,000.00 and 
imprisoned not more than 25 years. 
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§4752. Prohibited Acts B — Penalties. 

Except as authorized by this Chapter, any person who 
manufactures, delivers, or possesses with intent to manufac- 
ture or deliver a controlled substance or a counterfeit con- 
trolled substance classified in Schedule I, II, III, IV, or V, 
which is not a narcotic drug, is guilty of a felony and upon 
conviction shall be fined not less than $1,000.00 nor more than 
$10,000.00 and imprisoned not more than 10 years. 

§4753. Prohibited Acts C — Penalties. 

It is unlawful for any person knowingly or intentionally 
to possess, use or consume a controlled substance or a counter- 
feit substance classified in Schedule I or II which is a narcotic 
drug unless the substance was obtained directly from, or pur- 
suant to, a valid prescription or order of a practitioner while 
acting in the course of his professional practice, or except as 
otherwise authorized by this Chapter. Any person who vio- 
lates this section is guilty of a misdemeanor and, upon con- 
viction, shall be fined not more than $3,000.00 and imprisoned 
not more than 5 years. 

§4754. Prohibited Acts D — Penalties. 

It is unlawful for any person knowingly or intentionally 
to possess, use or consume any controlled substance or coun- 
terfeit substance classified in Schedule I, II, III, IV or V, not 
a narcotic drug unless the substance was obtained directly 
from, or pursuant to, a valid prescription or order of a prac- 
titioner while acting in the course of his professional practice, 
or except as otherwise authorized by this Chapter. Any person 
who violates this section is guilty of a misdemeanor and upon 
conviction shall be fined not more than $500.00 and imprisoned 
not more than 2 years. 

§4755. Prohibited Acts E — Penalties. 

(a) It is unlawful for any person : 

(1) who is subject to Subchapter III to distribute or 
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dispense a controlled substance in violation of Section 
4738; 

(2) who is a registrant, to manufacture a controlled 
substance not authorized by his registration, or to dis- 
tribute or dispense a controlled substance not authorized 
by his registration to another registrant or other au- 
thorized person ; 

(3) to refuse or fail to make, keep or furnish any 
record, notification, order form, statement, invoice or in- 
formation required under this Chapter ; 

(4) to refuse an entry into any premises for any 
inspection authorized by this Chapter ; 

(5) knowingly to keep or maintain any store, shop, 
warehouse, dwelling, building, vehicle, boat, aircraft, or 
other structure or place, which is resorted to by persons 
using controlled substances in violation of this Chapter 
for the purpose of using these substances, or which is 
used for keeping or delivering them in violation of this 
Chapter ; or 

(b) any person who violates this section is guilty of a 
misdemeanor and upon conviction shall be fined not more than 
$3,000.00 or imprisoned not more than 10 years or both. 

§4756. Prohibited Acts F — Penalties. 

(a) It is unlawful for any person knowingly or inten- 
tionally : 

(1) to distribute as a registrant a controlled sub- 
stance classified in Schedule I or II, except pursuant to 
an order form as required by Section 4737 of this Chap- 
ter ; 

(2) to use in the course of the manufacture or dis- 
tribution of a controlled substance a registration number 
which is fictitious, revoked, suspended, or issued to an- 
other person ; 

(3) to acquire or obtain possession of a controlled 
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substance by misrepresentation, fraud, forgery, deception 
or subterfuge ; 

(4) to furnish false or fraudulent material infor- 
mation in, or omit any material information from, any 
application, report, or other document required to be 
kept or filed under this Chapter, or any record required 
to be kept by this Chapter ; or 

(5) to make, distribute, or possess any punch, die, 
plate, stone, or other thing designed to print, imprint, or 
reproduce the trademark, trade name, or other identify- 
ing mark, imprint, or device of another or any likeness of 
any of the foregoing upon any drug or container or label- 
ing thereof so as to render the drug a counterfeit sub- 
stance. 

(b) Any person who violates this Section is guilty of a 
misdemeanor and upon conviction shall be fined not more 
than $3,000.00 or imprisoned not more than 10 years or both. 

§4757. Hypodermic syringe or needle; delivering or 
possessing; exceptions. 

(a) No person shall deliver at retail or furnish to any 
person other than a practitioner, an instrument commonly 
known as a hypodermic syringe or an instrument commonly 
known as a hypodermic needle, or any instrument adapted for 
the use of narcotic drugs by subcutaneous injection, without 
a written order of a practitioner. 

(b) Every person who disposes of or delivers at retail, 
or furnishes or gives away to any person the instruments de- 
scribed in subsection (a) of this section, upon the written 
order of a practitioner, shall, before delivering the same, 
enter into a book kept for that purpose the day of the delivery, 
the name, age and address of the purchaser, and a description 
of the instrument sold, disposed of, furnished, or given away. 

(c) No person, except a practitioner or regular dealer in 
medical or surgical supplies, or their authorized agents or 
employees shall possess an instrument described in subsection 
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(a) of this section, without having in his possession a certifi- 
cate from a physician certifying that the possession of such 
instrument is necessary for the treatment of an injury, de- 
formity or disease then suffered by the person possessing the 
same. 

(d) Any person who delivers, disposes of, or gives away 
any instrument commonly known as a hypodermic syringe, or 
an instrument commonly known as a hypodermic needle, or 
any instrument adapted for the use of narcotic drugs by sub- 
cutaneous injection, except in the manner prescribed in this 
section, shall be guilty of a misdemeanor and upon conviction 
shall be fined not more than $3,000.00 or imprisoned not more 
than 10 years, or both. 

§4758. Keeping Drugs in Original Containers. 

(a) A person to whom or for whose use a controlled sub- 
stance has been prescribed, delivered, or dispensed by a prac- 
titioner may lawfully possess it only in the original container 
in which is was delivered to him by the person delivering or 
dispensing the same. 

(b) Any person who violates the provisions of Subsection 
(a), shall be guilty of a misdemeanor and upon conviction 
shall be fined not more than $3,000.00 or imprisoned not more 
than 10 years, or both. 

§4759. Penalties Under Other Laws. 

Any penalty imposed for violation of this chapter is in 
addition to, and not in lieu of, any civil or administrative pen- 
alty or sanction otherwise authorized by law. Notwithstand- 
ing the fact that the crimes of consumption and use of drugs 
are reenacted in this chapter under section numbers different 
from previous statutes, nothing herein shall be deemed to pre- 
vent dismissal of charges of consumption and use of drugs 
pursuant to section 615 of Title 11. 

§4760. Bar to Prosecution. 

If a violation of this Chapter is a violation of a Federal 
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law or the law of another State, a conviction or acquittal 
under Federal law or the law of another State for the same 
act is a bar to prosecution in this State. 

§4761. Distribution to Persons under Age 18. 

Except as authorized by this Chapter: 

(a) Whoever knowingly distributed a controlled sub- 
stance or counterfeit controlled substance listed in Schedules I 
or II which is a narcotic drug to a person under 18 years of 
age is guilty of a felony and upon conviction shall be impris- 
oned not more than 30 years and fined in such amount as the 
court in its discretion may determine. 

(b) Whoever knowingly distributes any other controlled 
substance or counterfeit controlled substance which is a non- 
narcotic drug classified in Schedule I, II, III, IV or V to a 
person under 18 years of age is guilty of a felony and upon 
conviction shall be imprisoned for a term not more than 15 
years and fined in such amount as the court in its discretion 
may determine. 

§4762. Conviction of lesser offense. 

In any prosecution for any violation of the following sec- 
tions of this Chapter, the defendant may be convicted under 
any one of the following respective sections of this chapter in 
accordance with the table set forth below establishing lesser 
included offenses : 

(a) The lesser included offenses under Section 4761 

(a) , are Sections 4761 (b), 4754, 4753, 4752, and 4751. 

(b) The lesser included offenses under Section 4761 

(b) are Sections 4752 and 4754. 

(c) The lesser included offenses under Section 4751 

are Sections 4752, 4753 and 4754. 

(d) The lesser included offense under Section 4752 is 

4754. 

(e) The lesser included offense under Section 4753 

is 4754. 
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§4763. Additional Reduced Penalties. 

(a) Previous Convictions. In any case in which a defen- 
dant has previously been convicted of any offense under this 
Chapter, or under any statute of the United States or of any 
State relating to narcotic drugs, marijuana, depressant, stim- 
ulant, hallucinogenic drugs or other controlled substances, the 
penalties set forth in Sections 4751 through 4761 shall be in- 
creased by adding the following respective additional years to 
the maximum terms of imprisonment. 

(i) Subject to the provisions of sub-paragraph (iii), 
the additional maximum terms applicable to the following 
respective sections shall be increased in accordance with 
the following table so that the maximum term shall read 
respectively as follows : 

(A) Section 4754, not more than 7 years. 

(B) Section 4753, not more than 10 years. 

(C) Section 4752, not more than 15 years. 

(D) Section 4751, not more than 30 years. 

(E) Section 4761 (b) not more than 25 years. 

(F) Section 4761 (a) not more than 50 years. 

(ii) Subject to the provisions of sub-paragraph 

(iii) the following minimum terms with respect to the 
following respective sections of this chapter are manda- 
tory minimum terms of imprisonment and shall not be 
subject to suspension and no person shall be eligible for 
probation or parole during such portion of such minimum 
term: 

(A) Section 4752, three (3) years. 

(B) Section 4751, five (5) years. 

(C) Section 4761 (b), seven (7) years. 

(D) Section 4761 (a), ten (10) years. 

(iii) In any prosecution for violation of Section 
4751 or 4761 (a) where a defendant has previously been 
convicted of any offense under this Act, or under any 
statute of the United States or of any State relating to 
the delivery or possession with intent to deliver of a con- 
trolled substance or counterfeit substance classified in 
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Schedules I and II as a narcotic drug, the minimum term 
of imprisonment shall be 30 years and the maximum term 
for such conviction shall be 99 years, and 15 years of 
such minimum term shall be a mandatory minimum term 
of imprisonment and shall not be subject to suspension 
and no person shall be eligible for probation or parole 
during such portion of such minimum term. 

(b) Mitigating circumstances and reduced penalties. 

(i) In any prosecution for a violation of section 
4752 or 4761 (b), such violation shall be deemed to be a 
misdemeanor and the maximum penalty shall be a fine of 
$1,000.00 or 2 years imprisonment or both if all of the 
following elements are found to be present : 

(A) that the defendant is under the age of 21 
years ; and 

(B) that the defendant delivered a controlled 
substance or counterfeit substance other than a con- 
trolled substance or counterfeit substance classified 
in Schedule I or II as a narcotic drug ; and 

(C) that the transaction was an isolated inci- 
dent and the defendant did not make a profit in the 
transaction or assist another in making a profit and 
that the defendant is not engaged in the business of 
delivering controlled or counterfeit substances; and 

(D) that the delivery was made to one who was 
15 years of age or older and had been acquainted 
with the defendant for a period of at least one year 
before any delivery took place. 

(ii) In any prosecution for a violation of section 
4754 the maximum penalty provided in this chapter shall 
be a fine of $500.00 or 90 days imprisonment or both if 
all of the following elements are found to be present : 

(A) that the defendant is under the age of 21 
years ; and 

(B) that the defendant had used or consumed 
or had in his possession a controlled or counterfeit 
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substance other than a controlled or counterfeit sub- 
stance classified in Schedule I or II as a narcotic 
drug; and 

(C) that the defendant is not engaged in the 
business of delivering controlled or counterfeit sub- 
stances ; and 

(D) that the controlled or counterfeit substance 
was obtained from one whom the defendant reason- 
ably believed was at the time under the age of 21 
and did not make a profit or assist another in mak- 
ing a profit in the transaction and was not engaged 
in the business of delivering controlled or counterfeit 
substances and had been acquainted with the defen- 
dant for a period of at least one year before any de- 
livery took place. 

(iii) The burden shall be on the defendant to estab- 
lish the foregoing mitigating circumstances by a pre- 
ponderance of the evidence. At the option of the defen- 
dant the mitigating circumstances may be pleaded and 
presented to either (but not both) ; 

(A) the trier of fact, or 

(B) the Court at a hearing after conviction and 
prior to sentencing. 

(iv) This subsection (b) of this section shall not be 
applicable if the defendant has any previous conviction 
within the meaning of subsection (a) of this section, and 
the penalties provided therein shall apply fully. A con- 
viction for which the penalty is mitigated and reduced as 
herein provided shall nevertheless be deemed to be a pre- 
vious conviction for purposes of subsection (a) of this 
section. 

§4764. Conditional Discharge for Possession as First 
Offense. 

Whenever any person who has not previously been con- 
victed of any offense under this Chapter or under any statute 
of the United States or of any State relating to narcotic drugs, 
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marijuana, or stimulant, depressant, hallucinogenic drugs 
or other controlled substances pleads guilty to or is found 
guilty of possession of a controlled substance under Section 
4753 or 4754, the court, without entering a judgment of guilt 
and with the consent of the accused, may defer further pro- 
ceedings and place him on probation upon terms and con- 
ditions. Upon violation of a term or condition, the court may 
enter an adjudication of guilt and proceed as otherwise pro- 
vided. Upon fulfillment of the terms and conditions, the court 
shall discharge the person and dismiss the proceedings 
against him, and shall simultaneously with said discharge and 
dismissal submit to the Attorney General of the State of 
Delaware a written report specifying the name of the person 
and the nature of the proceedings against him, which report 
shall be retained by the Attorney General for further pro- 
ceedings, if required. Discharge and dismissal under this Sec- 
tion shall be without adjudication of guilt and is not a con- 
viction for purposes of this Section or for purposes of dis- 
qualifications or disabilities imposed by law upon conviction 
of a crime, including the additional penalties imposed for 
second or subsequent convictions under Section 4673. There 
may be only one discharge and dismissal under this section 
with respect to any person. 

§4765. Medical and/or Psychiatric Examination and/or 
Treatment. 

After a conviction and prior to sentencing for violation 
of Section 4753 or Section 4754, or prior to conviction if the 
defendant consents, the Court may order the defendant to 
submit to a medical and/or psychiatric examination and/or 
treatment. The Court may order such examination by the 
Department of Health and Social Services or by a private 
physician, hospital or clinic and the Court may make such 
order regarding the term and conditions of such examination 
and/or treatment and the payment therefor by the defendant 
as the Court in its discretion shall determine. The Depart- 
ment of Health and Social Services or the private physician, 
hospital or clinic shall report to the Court within such time as 
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the Court shall order, not more than 90 days from the date of 
such order. After such report and upon conviction of such vio- 
lation, the Court shall impose sentence or suspend sentence, 
and may impose probation and/or a requirement of future 
medical and/or psychiatric examination and/or treatment in- 
cluding hospitalization or out-patient care upon such terms 
and conditions, and for such period of time as the Court shall 
order. 


SUBCHAPTER V 

ENFORCEMENT AND ADMINISTRATIVE PROVISIONS 

§4766. Powers of Enforcement Personnel. 

Any officer or employee of the Secretary designated by 
the Secretary may : 

(1) execute and serve administrative inspection 
warrants, subponeas, and summonses issued under the 
authority of this State ; or 

(2) make seizures of property pursuant to this 
Chapter ; or 

(3) perform other law enforcement duties as the 
Secretary designates. 

§4767. Administrative Inspections and Warrants. 

(a) Issuance and execution of administrative inspection 
warrants shall be as follows : 

(1) Any person authorized to issue search warrants 
in this State, may, within his jurisdiction, and upon 
proper oath or affirmation showing probable cause, issue 
warrants for the purpose of conducting administrative 
inspections authorized by this Chapter or rules here- 
under, and seizures of property appropriate to the inspec- 
tions. For purposes of the issuance of administrative in- 
spection warrants, probable cause exists upon showing 
a valid public interest in the effective enforcement of this 
Chapter or rules hereunder, sufficient to justify adminis- 
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trative inspection of the area, premises, building or con- 
veyance in the circumstances specified in the application 
for the warrant; 

(2) A warrant shall issue only upon an affidavit of a 
designated officer or employee having knowledge of the 
facts alleged, sworn to before the judge or justice of the 
peace and establishing the grounds for issuing the war- 
rant. If the judge or justice of the peace is satisfied that 
grounds for the application exist or that there is probable 
cause to believe they exist, he shall issue a warrant iden- 
tifying the area, premises, building, or conveyance to be 
inspected, the purpose of the inspection, and, if appro- 
priate, the type of property to be inspected, if any. The 
warrant shall : 

(i) state the grounds for its issuance and the 
name of each person whose affidavit has been taken 
in support thereof ; 

(ii) be directed to a person authorized by Sec- 
tion 4766 to execute it ; 

(iii) command the person to whom it is directed 
to inspect the area, premises, building, or conveyance 
identified for the purpose specified and, if appropri- 
ate, direct the seizure of the property specified ; 

(iv) identify the item or types of property to be 
seized, if any ; 

(v) direct that it be served during normal busi- 
ness hours and designate the judge or justice of the 
peace to whom it shall be returned ; 

(3) A warrant issued pursuant to this Section must 
be executed and returned within 10 days of its date un- 
less, upon a showing of a need for additional time, the 
court orders otherwise. If property is seized pursuant to 
a warrant, a copy shall be given to the person from whom 
or from whose premises the property is taken, together 
with a receipt for the property taken. The return of the 
warrant shall be made promptly, accompanied by a writ- 
ten inventory of any property taken. The inventory shall 
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be made in the presence of the person executing the war- 
rant and of the person from whose possession or premises 
the property was taken, if present, or in the presence of 
at least one credible person other than the person execut- 
ing the warrant. A copy of the inventory shall be deliv- 
ered to the person from whom or from whose premises 
the property was taken and to the applicant for the war- 
rant; 

(4) The judge or justice of the peace who has issued 
a warrant shall attach thereto a copy of the return and 
all papers returnable in connection therewith and file 
them with the prothonotary in the county in which the 
inspection was made. 

(b) The Secretary may make administrative inspections 
of controlled premises in accordance with the following pro- 
visions : 

(1) For purposes of the Section only, “controlled 
premises” means : 

(i) places where persons registered or ex- 
empted from registration requirements under this 
Chapter are required to keep records ; and 

(ii) places including factories, warehouses, es- 
tablishments, and conveyances in which persons reg- 
istered or exempted from registration requirements 
under this Chapter are permitted to hold, manufac- 
ture, compound, process, sell, deliver, or otherwise 
dispose of any controlled substance. 

(2) When authorized by an administrative inspec- 
tion warrant issued pursuant to subsection (a) an offi- 
cer or employee designated by the Secretary, upon pre- 
senting the warrant and appropriate credentials to the 
owner, operator, or agent in charge, may enter controlled 
premises for the purposes of conducting an administra- 
tive inspection. 

(3) When authorized by an administrative inspec- 
tion warrant, an officer or employee designated by the 
Secretary may : 


544 


Delaware Criminal Code 


(i) inspect and copy records required by this 
Chapter to be kept ; 

(ii) inspect, within reasonable limits and in a 

reasonable manner, controlled premises and all per- 
tinent equipment, finished and unfinished material, 
containers and labeling found therein, and, except as 
provided in subsection (b) (5), all other things 

therein, including records, files, papers, processes, 
controls, and facilities bearing on violation of this 
Chapter ; and 

(iii) inventory any stock of any controlled sub- 
stance therein and obtain samples thereof ; 

(4) This Section does not prevent the inspection 
without a warrant of books and records pursuant to an 
administrative subpoena, nor does it prevent entries and 
administrative inspections, including seizures of prop- 
erty, without a warrant : 

(i) if the owner, operator, or agent in charge 
of the controlled premises consents ; 

(ii) in situations presenting imminent danger 
to health or safety ; 

(iii) in situations involving inspection of con- 
veyances if there is reasonable cause to believe that 
the mobility of the conveyance makes it impractica- 
ble to obtain a warrant ; 

(iv) in any other exceptional or emergency cir- 
cumstance where time or opportunity to apply for a 
warrant is lacking; or, 

(v) in all other situations in which a warrant 
is not constitutionally required ; 

(5) An inspection authorized by this Section shall 
not extend to financial data, sales data, other than ship- 
ment data, or pricing data unless the owner, operator, or 
agent in charge of the controlled premises consents in 
writing. 
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§4768. Cooperative Arrangements and Confidentiality. 

(a) The Secretary shall cooperate with Federal and 
other State agencies in discharging his responsibilities con- 
cerning traffic in controlled substances and in suppressing the 
abuse of controlled substances. To this end, he may : 

(1) arrange for the exchange of information among 
governmental officials concerning the use and abuse of 
controlled substances ; 

(2) coordinate and cooperate in training programs 
concerning controlled substance law enforcement at local 
and State levels ; 

(3) cooperate with the Bureau by establishing a 
centralized unit to accept, catalogue, file, and collect sta- 
tistics, including records of drug dependent persons and 
other controlled substance law offenders within the State, 
and make the information available for Federal, State 
and local law enforcement purposes. He (it) shall not 
furnish the name or identity of a patient or research sub- 
ject whose identity could not be obtained under subsec- 
tion (c) ; and 

(4) conduct programs of eradication aimed at de- 
stroying wild or illicit growth of plant species from which 
controlled substances may be extracted. 

(b) Results, information, and evidence received from the 
Bureau relating to the regulatory functions of this Chapter, 
including results of inspections conducted by it may be relied 
and acted upon by the Secretary in the exercise of his regula- 
tory functions under this Chapter. 

(c) A practitioner engaged in medical practice or re- 
search is not required or compelled to furnish the name or 
identity of a patient or research subject to the Secretary nor 
may he be compelled in any State or local civil, criminal, ad- 
ministrative, legislative or other proceedings to furnish the 
name or identity of an individual that the practitioner is obli- 
gated to keep confidential. 
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§4769. Forfeitures. 

(a) The following are subject to forfeiture : 

(1) all controlled substances which are or have been 
manufactured, distributed, dispensed, acquired or pos- 
sessed in violation of this chapter, or with respect to 
which there has been any act by any person in violation of 
this chapter ; 

(2) all raw materials, products and equipment of 
any kind which are used, or intended for use, in manu- 
facturing, compounding, processing, delivering, import- 
ing, or exporting any controlled substance in violation of 
this Chapter ; 

(3) all property which is used, or intended for use, 
as a container for property described in paragraphs (1) 
or (2) ; 

(4) all books, records, and research products and 
materials, including formulas, microfilm, tapes, and data 
which are used, or intended for use, in violation of this 
Chapter. 

(b) Property subject to forfeiture under this Chapter 
may be seized by the Secretary upon process issued by any 
Superior Court having jurisdiction over the property. Seizure 
without process may be made if : 

(1) the seizure made is pursuant to Subchapter I, 
Chapter 23, Title 11, or an inspection under an adminis- 
trative inspection warrant ; 

(2) the property subject to seizure has been the sub- 
ject of a prior judgment in favor of the State in a crim- 
inal, injunction, or forfeiture proceeding based upon this 
Chapter ; 

(3) the Secretary has probable cause to believe that 
the property is directly or indirectly dangerous to health 
or safety ; or 

(4) the Secretary has probable cause to believe that 
the property was used or is intended to be used in viola- 
tion of this Chapter. 
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(c) In the event of seizure pursuant to subsection (b) , 
proceedings under subsection (d) and (i) shall be instituted 
promptly. 

(d) Property taken or detained under this Section shall 
not be subject to replevin, but is deemed to be in the custody 
of the Secretary subject only to the orders and decrees of 
the Superior Court. When property is seized under this Chap- 
ter, the Secretary may : 

( 1 ) place the property under seal ; 

(2) remove the property to a place designated by 
him ; or 

(3) require the Department of Health and Social 
Services to take custody of the property and remove it 
to an appropriate location for disposition in accordance 
with law. 

(e) When property is forfeited under this Chapter the 
Secretary may : 

( 1 ) retain it for official use ; 

(2) sell that which is not required to be destroyed 
by law and which is not harmful to the public. The pro- 
ceeds shall be used for payment of all proper expenses of 
the proceedings for forfeiture and sale, including ex- 
penses of seizure, maintenance of custody, advertising 
and court costs ; 

(3) require the Department of Health and Social 
Services to take custody of the property and remove it 
for disposition in accordance with law ; or 

(4) forward it to the Bureau for disposition. 

(f) Controlled substances listed in Schedule I that are 
possessed, transferred, sold, or offered for sale in violation of 
this Chapter are contraband and shall be seized and sum- 
marily forfeited to the State. Controlled substances listed in 
Schedule I, which are seized or come into the possession of the 
State, the owners of which are unknown, are contraband and 
shall be summarily forfeited to the State. 

(g) Species of plants from which controlled substances 
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in Schedules I and II may be derived which have been planted 
or cultivated in violation of this Chapter, or of which the 
owners or cultivators are unknown, or which are wild 
growths, may be seized and summarily forfeited to the State. 

(h) The failure, upon demand by the Secretary, or his 
authorized agent, of the person in occupancy or in control of 
land or premises upon which the species of plants are grow- 
ing or being stored, to produce an appropriate registration, or 
proof that he is the holder thereof, constitutes authority for 
the seizure and forfeiture of the plants. 

(i) Property seized pursuant to this section that is not 
summarily forfeited pursuant to subsection (f) shall be auto- 
matically forfeited to the State upon application to the Su- 
perior Court if, within 45 days of notification of seizure to all 
known parties having possessory interest in the seized prop- 
erty by registered mail to the last known post office address of 
the parties in interest and by publication in a newspaper of 
general circulation in this State, the person or persons claim- 
ing title to the seized property does not institute proceedings 
in the Superior Court to establish : 

(1) that they have the lawful possessory interest 

in the seized property ; and 

(2) the property was unlawfully seized or not sub- 
ject to forfeiture pursuant to this section. 

§4770. Burden of Proof; Liabilities. 

(a) It is not necessary for the State to negate any exemp- 
tion or exception in this Chapter in any complaint, informa- 
tion, indictment or other pleading or in any trial, hearing, or 
other proceeding under this Chapter. The burden of going 
forward with the evidence to establish any exemption or ex- 
ception is upon the person claiming it. 

(b) In the absence of proof that a person is the duly au- 
thorized holder of an appropriate registration or order form 
issued under this Chapter, he is presumed not to be the holder 
of the registration or form. The burden of proof is upon him to 
rebut the presumption. 
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(c) No liability is imposed by this Chapter upon any au- 
thorized State, county or municipal officer, engaged in the law- 
ful performance of his duties. 

§4771. Judicial Review. 

All final determinations, findings and conclusions of the 
Secretary under this Chapter are final and conclusive deci- 
sions of the matters involved. Any person aggrieved by the 
decision may obtain review of the decision in the Superior 
Court. Findings of fact by the Secretary, if supported by sub- 
stantial evidence, are conclusive. 

§4772. Education and Research. 

(a) The Secretary shall carry out educational programs 
designed to prevent and deter misuse and abuse of controlled 
substances. In connection with these programs he may : 

(1) promote better recognition of the problems of 
misuse and abuse of controlled substances within the reg- 
ulated industry and among interested groups and organi- 
zations ; 

(2) assist the regulated industry and interested 
groups and organizations in contributing to the reduc- 
tion of misuse and abuse of controlled substances ; 

(3) consult with interested groups and organiza- 
tions to aid them in solving administrative and organi- 
zational problems ; 

(4) evaluate procedures, projects, techniques, and 
controls conducted or proposed as part of educational 
programs on misuse and abuse of controlled substances ; 

(5) disseminate the results of research on misuse 
and abuse of controlled substances to promote a better 
public understanding of what problems exist and what 
can be done to combat them ; and 

(6) assist in the education and training of State and 
local law enforcement officials in their efforts to control 
misuse and abuse of controlled substances. 
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(b) The Secretary shall encourage research on misuse 
and abuse of controlled substances. In connection with the 
research, and in furtherance of the enforcement of this Chap- 
ter, he may : 

(1) establish methods to assess accurately the effects 
of controlled substances and identify and characterize 
those with potential for abuse ; 

(2) make studies and undertake programs of re- 
search to : 

(i) develop new or improved approaches, tech- 
niques, systems, equipment and devices to strengthen 
the enforcement of this Chapter ; 

(ii) determine patterns of misuse and abuse of 
controlled substances and the social effects thereof; 
and 

(iii) improve methods for preventing, predict- 
ing, understanding and dealing with the misuse and 
abuse of controlled substances ; and 

(3) enter into contracts with public agencies, insti- 
tutions of higher education, and private organizations or 
individuals for the purpose of conducting research, dem- 
onstrations, or special projects which bear directly on 
misuse and abuse of controlled substances. 

(c) The Secretary may enter into contracts for educa- 
tional and research activities without performance bonds. 

(d) The Secretary may authorize persons engaged in re- 
search on the use and effects of controlled substances to with- 
hold the names and other identifying characteristics of in- 
dividuals who are the subjects of the research. Persons who 
obtain this authorization are not compelled in any civil, crim- 
inal, administrative, legislative, or other proceeding to iden- 
tify the individuals who are the subjects of research for which 
the authorization was obtained. 

(e) The Secretary may authorize the possession and dis- 
tribution of controlled substances by persons engaged in re- 
search. Persons who obtain this authorization are exempt 
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from State prosecution for possession and distribution of 
controlled substances to the extent of the authorization. 

SUBCHAPTER VI 
MISCELLANEOUS 

§4773. Pending Proceedings. 

(a) Prosecution for any violation of law occurring prior 
to the effective date of this Chapter is not affected or abated 
by this Chapter. If the offense being prosecuted is similar to 
one set out in Subchapter IV of this Chapter, then the penal- 
ties under Subchapter IV apply if they are less than those 
under prior law. 

(b) Civil seizures or forfeitures and injunctive proceed- 
ings commenced prior to the effective date of this Chapter are 
not affected by this Chapter. 

(c) All administrative proceedings pending under prior 
laws which are superseded by this Chapter shall be continued 
and brought to a final determination in accord with the laws 
of rules in effect prior to the effective date of the Chapter. 
Any substance controlled under prior law which is not listed 
within Schedules I through V, is automatically controlled 
without further proceedings and shall be listed in the appro- 
priate schedule. 

(d) The Secretary shall initially permit persons to reg- 
ister who own or operate any establishment engaged in the 
manufacture, distribution, or dispensing of any controlled 
substance prior to the effective date of this Chapter and who 
are registered or licensed by the State. 

(e) This Chapter applies to violations of law, seizures 
and forfeiture, injunctive proceedings, administrative pro- 
ceedings and investigations which occur following its effective 
date. 


§4774. Continuation of Rules. 

Any orders and rules promulgated under any law affected 
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by this Chapter and in effect on the effective date of this 
Chapter and not in conflict with it continue in effect until 
modified, superseded or repealed. 

§4775. Uniformity of Interpretation. 

This Chapter shall be so applied and construed as to ef- 
fectuate its general purpose to make uniform the law with 
respect to the subject of this Chapter among those States 
which enact it. 

§4776. Short Title. 

This Chapter may be cited as the Uniform Controlled 
Substances Act. 

§4777. Severability. 

If any provision of this Chapter or the application there- 
of to any person or circumstance is held invalid, the invalidity 
does not affect other provisions or applications of the Chapter 
which can be given effect without the invalid provision or ap- 
plication, and to this end the provisions of this Chapter are 
severable. 

§4778. Jurisdiction. 

The Superior Court of the State of Delaware shall have 
exclusive original jurisdiction of any violation of this Chapter, 
notwithstanding any other provision of the Delaware Code to 
the contrary. 

§4779. Authority of the Attorney General. 

Nothing in this Chapter shall be interpreted as limiting 
the authority or responsibility of the Attorney General of this 
State to enforce the laws of this State. 


APPENDIX H. 


§3508. Obtaining of testimony under court order; wit- 
ness immunity. 

(a) In any criminal action or in any investigation carried 
on by the Grand Jury, if a person refuses to answer any ques- 
tion or to produce evidence of any kind solely on the ground 
that he may thereby be incriminated, the Superior Court, upon 
motion of the Attorney General, may order such person to an- 
swer the question or produce the evidence, after notice to the 
witness and a hearing. Provided, however, the Court shall not 
enter such order if the Court finds : 

(1) that such person may be subjected to criminal 
prosecution relating to the same transaction or occur- 
rence under the laws of the United States or any other 
state and that any such evidence so compelled could be 
used against him in any such prosecution ; or 

(2) such order would otherwise be clearly contrary 
to the public interest. 

Such person, so ordered by the Court, shall comply with 
the Court order. After complying, such person shall not be 
prosecuted or subjected to penalty or forfeiture for or on ac- 
count of any transaction, matter, or thing concerning which, 
in accordance with the order, he gave answer or produced evi- 
dence; provided that, but for this section, such person would 
have been privileged to withhold the answer given or the evi- 
dence produced by him. In no event, however, shall such 
person, acting pursuant to such order, be exempt from prose- 
cution or penalty or forfeiture for any perjury, false 
statement, or contempt committed in answering or failing to 
answer, or in producing or failing to produce evidence in ac- 
cordance with the order, and any testimony or evidence so 
given or produced shall not by virtue of this section be ren- 
dered inadmissible in evidence upon any criminal action, in- 
vestigation or proceeding concerning such perjury, false state- 
ment or contempt. 

(b) No statement or other evidence obtained from any 


554 * * Delaware Criminal Code 

person who shall have been compelled to make such statement 
or produce such evidence by any Court of competent jurisdic- 
tion of the United States or of any other state pursuant to a 
claim of privilege and Court order under a statute substan- 
tially equivalent to subsection (a) of this section shall be ad- 
missible in evidence in any criminal prosecution in this State 
against such person arising out of the same transaction or 
occurrence. 





